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REFATORY diſcourſes eſpecial- 
ly in ſyſtems of ſcience) often 
*  pre-occupate, —ſometimes preju- 
dice, or pervert the judgment of the 
reader: and doubtleſs, whoever atten- 
tively peruſes the introduction which - 
the author himſelf prefixed to this 
treatiſe, will readily and juſtly con- 
clude, that an additional preface is a 
ſupererogation, and of little or no uſe, 
either to illuſtrate the author, or direct 
the reader. I ſhall therefore in this 
place infert only a few words; firſt, 
N 3 with 
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with Regard 4 to the author. — next to the 
work iſclf, 
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As to the — * was s perfealy 
qualified far the work he has here un- 
dertaken, as being; a gentleman of ex- 
quilite parts and learning, —of indefati- 


gable induſtry and application, —for ma- 
py. years a conſtant attendant on the 


,coprts, eſpecially the courts of | equity, 
of whoſe proceedings he was always an 
exact obſerver, as well as a careful col- 
lector, and faithful relator; —one, n 


. whoſe. callectiens ien 740 

0 law, already publi ti; AHPear * 
exquiſite ſolidity of. Judg! * as well 
28 utility, of. gte, and peripicuity of 
_wetbpd,, His merit ſqgn; afyanced; him 
where, the 
matters greated, off in this, book axe 
wre partjculerly - cogniſaple. Wan 
; \ As to. the, marks it will, app ar to 
every attentixe read ler, 10 0.be one 'of the 
moſt, ufeful_ and neceſſary,—ag well as 
thy moſt, geguhr and 0A. Th its 
ind: 
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The Preſuct. 


kind: a to its utility, —it may be 


obſerved; that as no part of the law 
can "give. \ us more extended ideas, or 
cohduce more to our temporal benefit, 
than the Igal met bodt of transferring or 
diſpoſing : property fo thoſe methods 
being by our author properly diſtributed 
into two kinds, — alienation in life, or 
by deviſe at death; the latter of theſe 

is here treated of with ſuch perſpicuity, 
as a dubject which, in point of utility 
or intereſt, does, or may, concern every 
perſon cpIe of giving or taking Jands 
by deviſe, —which in W includes a 
manking, 


„ 
0 anne 


The method is truly 280 or FO 
treal; and the whole doctrine of deviſes 
is Jdiſtriduted under nine heads; all par- 
ticulafly and methadically treated of af 
large in che fubſe equent ſections. wherein 
the caſes found in our reports, or which 
fell within the author's obſervation, as 
neceſſary to illuſtrate or explain, are in- 
LN and qp_—_ 

As to the arguments of Lord Holt, in 
Re Caſe of Bunker and Cook, and of 


A4 Lord. 
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Lord Trevor, in that of Arthur and Pock- | 
enham,—the reader may be aſſured, that 

the fame were at jir/t taken by. our au- 
thor, as they were delivered in the re- 
ſpective courts, and were. afterwards 
added by him to this | treatiſe ; for they | 
directly tend to illuſtrate ſeveral parti- 


culars. And the editor of this treatiſe, 


finding the ſame arguments to have been 
here Sllected, and penn'd in a more 
exact manner than they have hitherto 


been publiſhed, cannot conceive it any 


injury to the publick, to give them 
here a republication. | f 


It has been thou * adviſcable, for 


the reader's eaſe and benefit, to give 


him an alphabetical table (by way of 
double entry) of the names of ſuch 
authorities which are cited by our au- 
thor, and by him made uſe 1 in che 
Aa this work. „ Bano 2 8001 
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equality, independant on one another, 
they muſt have had the ſame right to 
all things neceſſary for the ſupport of life — 
but, when by their induſtry, they took any 
thing out of the common ſtock, it thereby 
became their own; no one could diſpoſſeſs „  ,. , 
them of it, without manifold injuſtice ; for 7% 2 1 
they could not appropriate to themſelves the 
fruits of the earth without labour, which 
ſurely nobody would pretend any right to, 
in this natural ſtate of equality. Hence we 
may infer, that every man had an abſolute 
property in thoſe things which he had appro- 


priated by his induſtry ; but becaule all men 
B could 


INCE all were by nature in a ſtate of 


could not eaſily provide themſelves wich r | 


Law of Deviſes 


neceſſary of life, (for every place did not pro- 
duce all things for clothing, food, Sc.) men 
were apt to Teize what their neighbours po- 
ſeſſed, or to exchange the productions of their 
ſeveral ſoils ; therefore, to prevent the diſorders 
of the former, it was judged moſt reaſonable ; 
to eſtabliſh the latter, by which men were al- 
lowed to transfer any ſhare of their fruits er 
Poſſeſſions, to procure ſomething more ſer- | 
viceable, which they wanted. | i 
Now the ways of transferring property muſt 
be either by alienation in the life of the pol- | 
ſeſſor, or by teflament after his death; that is, 
the occupier having an abſolute power over his 


oon acquiſitions may ſo entirely diſpole of | 


them, that he ſhall not during his life retain 
any manner of right, or title, to the things 
which were before his own, or to the uſe of 
them ;—or, he may declare by his will, who 


| ſhall ſucceed bim in his poſſeſſions after his death, 


which till then is revocable; reſerving in the 
mean time, the right of occupancy; and en- 
Joying the profits. The former power and 
privilege ariſeth from the full property; for 
fince that enables a man to diſpoſe of his own 
as be pleaſes, it ſeems the principal part of that 
ability, that he may, if he thinks proper, 
transfer any part to another, and ſo provide 
himſcif with ſomething more ſerviceable, or 
at leaſt engage a friend by a FREE GIFT. 
The latter method of transferring property 
has not been ſo eg/ily allowed; for it has been 
diſputed, whether TESTAMENTS oe their ORIGH- 
NAL 


and Nevocations. 


NAL 70 4 NATURAL or POSITIVE LAW, For 
ſince things, (over which the property was 
firſt eſtabliſhed, are intended only for the uſes 
of men in this life, they thought it ſufficient to 
that end, to allow the occupier the command 
of his poſſeſſions during his life, but that the 
management of what belonged to the dead ſhould 
be left to the care of the living. 

But on the other ſide, it we conſider that 
men are obliged to take particular care of their 
children, as well as of others allied to them 
in blood, and that it is not ſufficient (for the 
peace of ſociety) to introduce ſuch a do- 
minion of things, as would turn only to 
the preſent uſe, (ſince this would create no 
leſs confuſion than the primitive community, 
it will appear neceſſary, that the CONTINUANCE 
of property ſhculd vor def end on any FIXED period 


of time, but be INDEFINITE, and ſo paſs down, 


and be continued to others. | 
Beſides, this privilege is a great encourage- 
ment. to induſtry, which muſt have contributed 
much to the peace of a ſtate of nature. For 
men were apt to extend their right to the com- 
mon productions of the earth too far, and in 
their wants would eaſily perſuade themſelves 
that no appropriation would deprive them of 
it; therefore whatever could prevail on them 
to lay up the fruits of the earth, and prevent 
that rapine which the want of them produced, 
muſt of conſequence be highly reaſonable ;— 


and what could be a greater motive than, 


(after a full enjoyment of them in this life,) 
free power to diſpoſe of them, to thoſe, whoſe 
B 2 


intereſt 
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intereſt and happineſs ought to be our preateſt 
concern? But however reaſonable this NaTu- 
RAL notion may ſeem of transferring property 
by teſtament, it was not admitted into the 
feudal law; the reaſons whereof will appear, 
if we examine 1nto the nature of the old feuds 
and tenures. e 

A feud (a) was at firſt no more than the 
right which the vaſſal had 10 take the pRorrrs 
of his lord's lands, rendering unto him ſuch 
feudal duties and ſervices as belong to military 
tenure; ſo that the tenant had only the «ſe of 
the land, and the PROPERTY ſtill continued in 
the lerd. Thoſe, feuds the tenants had at firſt 
but at the will of the lord, and afterwards they 
were continued to the tenant during his life , 
and while they were thus limited,. it is no 
wonder they were not ſuffered to diſpoſe of 
them by teſtament, for that does not take 
effect till after the death of the teſtator, at 
which time the tenant's intereſ in the feud 
ceaſed, and his eſtate was determined ; there- 
fore' he could not diſpoſe of that he had no 
right to: nor will this reſtriction ſeem unrea- 
ſonable, when the feud came to be hereditary 
and perperual, if we make a further inquiry 


\ 


Into the ſervices and duties that every feudal 


tenant was obliged to pay his lord. m 
Among others, Spelman tells us, there 
were DEFENCE for the lord's perſon, counſel 


(a) The word frudum was not known here until about 
the year 1000, Somner's Gavelkind, lo. | 


and 
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and advice; for the tenant was obliged every 
three weeks to attend the lord's court, and di- | 
rect him as the cauſes required; and the pro- 1 
fit of ward, marriage and relief as they fell. | 
Theſe I take to have been the moſt beneficia}, 
and of the greateſt conſequence to the lord. 
He muſt of neceſſity have been deprived of 
theſe, had this diſpoſition of the feud by tefa- 
ment been allowed; for by this means a ſtranger X 
might be admitted into the poſſeſſion of the feud, 
who might be unable to perform the ſervices ; 
the ability of the latter being no leſs neceſſary 
to aſſiſt the lord in his courts, than the vigor 
of the former to defend and protect him in 
the field. 
And if we conſider the nature of ward, 
marriage; and relief, we ſhall, find the laced Co, Lit. 76. 4, 
by the ſame means diſappointed of thoſe pro- 
fits; for at the death of the tenant, the heir 
was either within age, (then the profits of ward 
and marriage accrued to the lord ;) or, he 
was of full ; age, and then, that of relief be- 
came due for on the death of the tenant, 
the land hy empty and fell into the lord's 
hands, and the raking it out of the lord's 
hands was called relevium, (relief) (a), which 


(a) Relevium is derived from the Latin word releware ; 
and the ancient ſages of the law give this reaſon, Aula 
hereditas que jacens fuit per anteceſſoris deceſſum, releua- 
tur in manus hæredum, et propter factam relevationem fa- 
cienda erit ab berede quadam præiſtatio que dicitur rele- 

vin, Bract. I. 2. c. 36. fo. 84. Fleta J. 1. c. 10. 


ut | Brit. c. 69, 70. Ockham de differentiis releviorum Co. Lit. 
69. b. 76. a. 83. a, In Domeſday it is called relava- 
ad mentum and relevatio. See 13 Eliz, c. 5. 


B 3 was. 


Black. Cam. 
J. 327, Fe. 
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was in the nature of a new purcbaſe; and it was 
thought reaſonable that the lord ſhould have 
the education of the heir, in order to inſtruct 
him in the uſual ſervices of the feud, it being 
no leſs the intereſt of the publick than the 
lord, to have them duly performed; but had 
this way of transferring the feud been ad- 
mitted, it would have been in the power of 
every tenant to deprive the lord of thoſe 
benefits, by appointing a ſtranger to ſucceed 
him. | 
Beſides, this way of conveyance wanted 
that ſolemnity, which the feudiſts thought ne- 
ceſſary to eſtabliſh in transferring lands, that 
if at any time a diſpute ſhould ariſe, it might 
be the eaſier determined by the pares comitatus, 
who were witneſſes to that notorious and pub- 


lick manner of conveying by livery; and for 


that reaſon I believe copybold land was taken 
to be out of the ſtatute of 32 H. 8. c. 1. For 
the ſurrender, which is required, as well in 
deviſes, as in other alienations, anſwers the 


notoriety of livery and ſeiſin, conſequently out 


of the reaſon of the prohibition of the feudal 
law. 

Thus the law continued till the invention 
of uſes, which were firſt found out by the 
clergy, to evade the ſtatutes of mortmain ; 
for when thoſe acts prohibited them from 


making any further purchaſes of lands, they 


introduced the diſtinction of the civil law 
between the _uſus fruFus and the property; 


and as they generally ſat in chancery, where 
theſe uſes were ſolely cognizable, ſo they 


ſuffered 


. 
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| ſuffered them to be diſpoſed of by will, as the 
| uſus fruftus. is by the rules of the civil law; 


— W richtly judging, that men are moſt liberal when 
ing % can enjoy their poſſeſſions no longer, there- 
the fore at their death would chooſe to diſpoſe of 
12d them to thoſe who only could promiſe them 
ad. WW happineſs in another world. 
af þ But amongſt the many miſchiefs which fol- 
oſs W lowed this contrivance of uſes, the feudal lord 
ed was often deprived of the ſervices and profits 
of his feud ; and though the ſtatute of H. 7 
ted teſtored the ward of ceſtuy que uſe his heir, 
ne. wich the relief to the ſaid lord, and altho' 
nat many other acts made proviſion againſt the 
hr other miſchiefs; yet they were ſtill continued, 
us, principally as the Docter & Student obſerves, Do. & Stud, 
. for the ſake of this power of diſpoſing them 44. 2. . 22. 
or by will; but that was entirely taken away by 
oh the ſtatute of 27 H. 8, of uſes, which tranſ- 
or ferred the poſſeſſion of the ſeoffees to ceſtuy 
in que uſe, and ſo merged the uſe, but the land 
8 itſelf could not longer be conveyed by teſta- 
ut ment, but by alienation in the life of the pro- 
al Prietor e e Lt | ©; BY 
The people diſpleaſed to find themſelves 
** ſtrip'd of a ptivilege they had ſo long enjoyed, 
* grew.unealy under this alteration and reſtric- 
bs tion; therefore the parliament. of 32 H. 8. 
n was the eaſier prevailed on to eſtabliſh that 
V manner of - conveyance by will, ſince they 
A found it might be done with ſmall detriment 
Fo to the military tenutes, which were at that 


time in their declenſion. 


e | 
* 8 4 lt 
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Law of Deviſer 


It is of no conſequence to note the parti- 
cular clauſes in that ſtatute, and the 34 H. 8. 
which relates to thoſe tenures, for, as they 
are aboliſhed, it would be more a matter of 
ſpeculation and curioſity, than of uſe. I ſhall 
confine myſelf to that general clauſe which 
concerns 1 lands, and impowers every per- 
fon having a ſole eſtate in fe- ſimple, or ſeiſed 
in coparcenary, or in common in any lands, 
Sc. in poſſeſſion, reverſion, or remainder, to 
will or deviſe them, or any rent, common or 
other profit out of them, at his pleaſure, to 
any perſon, - except bodies politick and corporate. 

That we may the eaſier comprehend the 


ſeveral points of law which may be reduced 
to this head deviſe, it will be proper to ob- 


ſerve, that the word deviſe, is ſuppoſed to 


be derived from the French, deviſer, to divide, 


or, ſort into go], but in a legal ſignifi- 
cation it is properly where a man gives away 
any lands or tenements by will in writing.— 
He who gives is called the deviſor; and he 
to whom the lands are given, the deviſes. A 
deviſe is not in conſtruction of law, a deed 3 
only, an inſtrument by which lands are con- 
veyed. And anciently where lands were de- 


viſable, it was by cuſtom any; for, by the 


common law, (in favour of beine) no = or 
tenements in fee-s1MPLE were deviſable 

will; nor could they be transferred but by 
ſolemn livery and ſeifins matter of record. 
or, ſufficient deed or writing. 1 ft. 111. 
2 Inſt. 386. But now it is otherwiſe by Stat. 


| 
5 
8 


9 
+ 
„ 8 K 
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32 Hen. 8. c. 1. And ſee 34 & 35 Hen. 8. 
c. 5. 


N. B. Notwithſtanding the doctrine laid 
down above, it hath been ſaid, that words 
of RECOMMENDATION and DESIRE in a will are 
always held to be a deviſe; as where the te- 
ſtator gives a legacy to one, willing him to 
do ſuch a thing, &c. Prec. Canc. 201. 

This being premiſed, it will now be neceſ- 
ſary, Firſt, to conſider, | 


IW ho may deviſe land, and to whom it may be 
deviſed, &c. 

Secondly, What words paſs a FRE in a will, 

Thirdly, What paſs an eſtate Tan, or for 
LIFE. - | 

Fourthly, Of executory deviſes, contingent re- 


mainders, and croſt remainders. 


Fifthly, Of terms for years, and incERTAIN 
intereſt. hes | 
Sixthly, Of deviſes by IMPLICATION. _ 


+ Seventbly, What circumſtances are neceſſary by 


32 HF. 8. and 29 Car. 2. 
Eightly, Of revocations. 


Nintbly, Of void deviſes. 


Who 


\ 


3 N — &> 


10 Lew of Dewviſes 


| ; V. Who may deviſe land, and to whom it 
| may be deviſed, &c. 
6 C. 16. b. H E (a) ſtatutes of 32 Hen. 8. c. 1. and 
| 1 Rel. Abr. 34 C 35 H. 8. c. 5. give this power to 
| _ — all perſons, except infants, ideots, feme co- 


ance by will VETS, and perſons of (6) non ſane memoriæ; 
was 4 pri vi- and every perſon may be a deviſee within theſe 
lige anciently ſtatutes, except bodies politick and corporate; 

| ellewed by the and theſe, were excepted, becauſe they never 
civil law on anſwered the feudal ſervices, and were re- 
1% perſons in | 2 


extremis, {trained from purchaſing any lands by ſtatute 


abo had not Of mortmain. 
time nor aſ- 5 1 a 
fifance neceſſary to make a formal alienation, and was chiefly intended for 
military men, who were always ſuppoſed to be under thoſe  circuniflances, 
therefore the ceremonies and rumber of witneſſes required of others auer 
diſpenſed with as to ſoldiers, tho" noww the rules for military t flements 
are allowed in moſt caſes ; but as to lands and houſes, our law gave . 
 berty of diſpoſing thereof by will, except in certain boroughs and places 
*where ſuch cuſtom had obtained time out of mind. Show. Caf. in Parl. 
147. Sir Edward Hungerford v. Noſworthy, \ (b)' I. i not 
ſufficient that they be able to anſwer to familiar and uſual gurflions,” Cro. 
Jac. 497. 6 Co. 23.4. | e rg 


yi 4 9 1 


43 Eliz. c. 4 Yet, ſince the ſtatute of charitable uſes, 
Heb, 136. it has been held that a deviſe to the princi- 
4 _ _ pal, fellows and ſcholars of Jeſus college in 
8. F. Oxon and their ſucceſſors, for maintenance of 
a ſcholar, is good, tho ſuch deviſe had been 

| mortmain by the ſtatute of wills. 
2 Vern. 104, Altho' a wife, (by reaſon of the ſubjection 
ſhe is under to her huſband,) cannot make a 
will, yet a woman, whoſe huſband is baniſhed 


for 
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for life by act of parliament, may make a 
will and act in every thing as a feme ſole, 


it | es if the huſband was dead, (a/ 


' *A huſband +. 
ad (a) As to this point, it may be neceſſary to obſerve, 
tO BW that death is either cis, or natural. The civil death 
0- commences, if any man be baniſhed the realm (Co, Lit. 
„; 133) by the proceſs of the common law, or enters into 
'e religion; that is, goes into a” monaſtery,” and there be- 423 0 
comes a monk profeſſed: in which cafes HR IS 4aB$0- | 
C 3 LUTELY DEAD IN LAW, and HIS NEXT EEIR SHALL 
er Have His ESTATE, For, by ſoch profcription, he is 
e- entirely cut off from ſociety ;—and ſuch a monk, upon his 


profeſſion, renounces folemnly all ſecular concerns: and 
befides, as the poprſh clergy claimed an exemprion from 
the duties of civil life and the commands of the temporal 
magiſtrate, the genius of the Eng/z law would not ſuffer 
thoſe perſons to enjoy the benefits of ſociety, who ſecluded 
themſelves from it, and ref. fed to ſubmit to its regula- 
tions. [This was alſo a rule in the ecda law, J. 2 tt, 21. 
deffit eſſe miles ſeculi, qui foctus eſi miles Chriſti ; nie deb 
ficium pertinet ad eum qui non d:bet gerere offfium.} A 
monk was therefore accounted civiliter mortuus, and when 
he entered into religion might, like other dying men, 
mäke his teſtament and executors ; or, if he made none, 
the ordinary might grant adminiſtration to his next af kin, 
ai if he were actually dead inteſtate. And ſuch executors 


, ard adminiſtrators. had the fame power, and might bring - 
es, BW the ſame actions for debts due to the religious, and were 
c- , liable to the ſame actions for thoſe due om him, as if he 
; were naturally deceaſed. Lit. ſec. 200. Nay, ſo far has 
c | this principle been carried, that when one was bound in a 
1 bond to an abbot and his ſueceſſors, and afterwards made 
en his executors, and profeſſed himſelf a monk of the ſame 
= abbey, and in proceſs of time was himſelf made abbot 
ON thereof, here the law gave him, in the CAPACIEY of 
| ABBOT, an action of debt againff His own executors to 
* recover the money due. C. Lit. 133, In ſhort, a monk 
] 


od or religious was ſo effectually dead in law, that a /ca/e 
tor 8 made 
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. Cre. Flix. 27. A huſband may bind himſelf, by covenant, 


Cro. C219, or bond, to permit his wife by will to diſpoſe 
37% 597 of legacies, and this will be ſuch 
But it does not egacies, and this Wil. uch an appoint- 
operate a: a ment as the bu/band will be bound to perform. 
bill, neither ; 

- ought it to be proved in the ſpiritual court. 1 Mod. 211, 212. for the 
property paſſes from him to her legatee, and it is bis gift, Per Car, 1 
Med. 211,———lIf the buſband once aſſents, he cannot after diſſent, and 
where he is bound by agreement to let her make a will, his conſent Hall 
be implied until the contrary appears. What will be ſufficient evidence 
of an aſſent, ſee 2 Mod. 172, 173,-———— What religious perſons 
were diſabled from making a will, vide Rol. Abr, 608. 


A feme covert cannot deviſe any of the 
goods which ſhe hath as zxecuTRIX with- 
out the huſband's aſſent, or agreement after. 


1 Rot. Abr. 608. 
Of things in action, or which ſhe hath by 
her huſband's conſent, ſhe may make a will, 


and this is properly a will in lau, and ought 
$0 be proved in the ſpiritual court. 1 Mod. 
211, 212. | 

A feme covert executrix may make a will 
without her huſband's aſſent. Vide Moor 340. 


—— CCCCCCCCCCCCEO WOCET a . — . 


made even to.a TAD perſon, during the life (generally) 
of one who afterwards became a monk, determined by ſuch 
his ENTRY INTO RELIGION : for which reaſon leaſes, 
and other conveyances, For LIE, are uſually made to 
have and to held for the term of one's naTurAL life. 
2 Rep. 48. Co. Lit. 132. But, even in the times of po- 
pery, the law of Exgland took no'cognizance of profeſſion 


in any foreign country, becauſe the fact could not be tried 


in our courts, Co. Lit. 132. Therefore, ſince the re- 
formation, the diſability is beld to be aboliſhed. 1 Salk. 
162, See Black, Com, 1. 132. 


> | 2 And, 
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2 And. 92. 1 Rol. Abr. 608, 912. 1 Mod. 


If a man makes a will in his fickneſs by 


me over importunity of his wife, to the end be 
nay be quiet, this ſhall be faid to be a will 


made by reſtraint, and ſhall not be good. Style 


227. 


If a feme covert makes and publiſhes her 
will, and deviſes lands by it, and her huſband 


dies, the deviſe is void, becauſe the conſum- 


mation is founded upon the making and pub- 
liſhing, which are void acts. Plow. 344. 

A. deviſed a houſe to B. for life, and after 1 Lev. 284. 
to truſtees to keep it in repair, and below the = 136. c 
reſt of the profits on the reparation of bighways, © * a 
This deviſe was held good againſt the heir at 
law, and the pariſhioners had a decree for the 
profits, 

A wife may be a deviſee, tho' not a grantee Co. Ze. 112. 
to the huſband; for as the grant had been 1 Ro. Ar. 610. 
void, becauſe ihe huſband and wife are but one 
perſon in law; ſo the deviſe is good, becauſe 
it does not take effet? till after the death of the 
buſband, and then they are no more one per- 
ſon. 5 3 
It has been much doubted whether a de- Dyer 303. B. 
viſe to an infant in ventre ſa mere be good, 304. 4. 
becauſe it is not in being to take at the time Moor 637. 
of the death of the deviſor. And ſince by the . 135. 
deviſe they are to take immediately after the 
death of the deviſor, the freehold cannot be 
put in abeyance by the act of the parties. 

Others held that a deviſe to an infant n Bro. Deviſeaz. 


ventre ſa mere is good, tho the infant be not Meer 177. 
| , 1 Lev. 135. 


n | Ro. Abr. bog. 


1 Sid. 153. 


Snow v. 


Tucker. 


1 Lev, 135. 


Moor 637. 
Church v. 
Wyat. 

Vide 3 Lev. 
408. 

4 Mod. 259. 
282. and 


V. 3. c. 16. 


whereby pro- 
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in eſſe at the death of the deviſor, and that the 


freehold. ſhall not be in abeyance, but ſhall 


deſcend to the heir at law in the mean time. : 
But all agree to this, that a deviſe to an 
infant when he ſhall be born, is a good deviſe, Wl 


and that the freebold ſhall deſcend to the heir at 


law in the mean time. (a) 


So it is out of doubt, that if land be deviſed | 1 


for life, the remainder to a poſthumous child, 


that this is a good contingent remainder, be- 
cauſe there is a perſon in being to take the par- 
ticular eſtate. And if the contingent remain- iſ 
der. veſts during the continuance of the par- | 

Stat. 10 & 11 ticular eſtate, or e inſtanti that it determines, WI 


it is good. 


viſion is made for preſerving a remainder for the benefit * * 


children. 


The law is now clear, that a deviſe to an 
infant en ventre /a mere is good, tho? born after 
the teſtator's death, and he ſhall take by way 


of executory-deviſe when born Per North C. J. 


T. 1677. Anon. in C. B. 1 Freem. Rep. 293. 
A deviſe to an infant en uentre ſa mere was 
formerly held void, for that the infant not 
being born, there was no perſon to take; 


* 


(a ) For the teſtator could not intend that the infant 


ſhould take preſently, for he muſt firſt be in rerum natura. 


2 Med. 292, Sid. 1 55. pl. 2. Finch Law 34. Andin 
this point the civil law agrees with ours: Qui in utero 


Sunt, in jure ciwili intelliguntur in rerum natura eſſe, tum 


de eorum commode agatur. Ef. 1. 5. 26, Black, Com. 


1 J. izi. 


As e e a 8 ﬀ wm. gat 


"but 


nous 


W wait. Per North C 
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W but it is now held good, becauſe the law 
W ſhall imply that the deviſor did intend it 
to him when the infant ſhould be born, ſo that 
it works in the nature of an executory deviſe ; 
but if it appears that the teſtator did not intend 

it to be executed rh there it ſhall 


J. Hil. 1677, Taylor 


and Bydall, 2 Freem. Keb. 243, 244. 


| A deviſe to an alien, alſo a deviſe to the Bae. Com. 
heir of an alien, 7s void, becauſe an alien ac- 1 7. 372. 


cording to the policy of our law, can have 
no heir, either to inherit or take by purchaſe. 
1 Lev.-59.—But a baſtard may be a deviſee 
of land, tho' a monk cannot. RED 323. 

Tho? baſtards are not in conſtruction of 
* ſons, yet if they have acquired that name 
by reputation, in common parlance they are. 
T. Alk. 1 J. 410. 

A. deviſed a term for years to his daughter 
and her children, (ſhe then having three) and 
alſo to ſuch other children as ſhe ſhould have, 
and the children of thoſe children, ſhe having 
other children afterwards; held that the 
daughter and her three children took jointly 
each a fourth part, and that the after- born 
children took nothing, and that theſe were 


words of limitation and not of purchaſe; and it 7. 4. 1 V. 


is as much for the wife's part, as tho' it had 413. 


been given to her and the heirs of her body. 


Alcock and Ellen, 2 Freem. Rep. 186. 
Deviſe of chattels for life, with remainder 


over, good, but if of ſmall value, and the Ser 7, 44. 


caſe requires it, it may be otherwiſe, Cooper 1%. 417. 


and Williams, Prec* in Canc. 71. 
nod: A deviſe 


: . x ” 
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Law of Deviſes 
A deviſe by ceſtuy que truſt in tail is good, | 
without any further act to bar the right in tail. 
Did. 228. bog 1 
A. hath iſſue B. and C.—C. deviſed to B. 


11 
10001. and after to the poſterity of A. for their Wl t 
education, at which time B. was ſixty years of C 
age, and A. dead; the queſtion was, who . 1 

ſhould have the 10007. after B.'s death; and 
per lord K. the lineal heir, if there be any, t. 
ſhall take it under the word poſterity. Bur B. a 
dying without iſſue, and there being no lineal d 
heir of A. the collateral heir ſhall take it, but C 

thoſe of the half blood ſhall not. Vide 2 Abr. 

Eg. 290. C. 7. "Iu a 
K. L. deviſes to R. M. eldeſt ſon of his ne- d 
phew R. M. and the firſt heirs male of his ſe 
body, and in default of ſuch iſſue, 10 tbe 8z- MW 7 
COND SON of the ſaid R. M. and the heirs male tl 
of his body, and their iſſues; remainder over, WM K 

Se. Theſe words, the sEcovp ſon of the ſaid | 
R. M. do not mean the ſecond ſon of the devi- tl 
ſee, but the ſecond ſon of the teſtator's ne- ſi 
phew R. M. T. Atk. 1 V. 411. te 
Deviſe to the firſt and eldeſt ſon, not heir 2 

at law to his father, is a good deviſe to the 
ſecond fon. Rep. temp. Hardw. per Annaly 96. el 
One deviſes the ſurplus of his eſtate to his MW b) 
children and grandchildren, a grandchild in . © 
ventre ſa mere at the teſtator's death ſhall not by 
take. Secus had it been to the children and m 
grandchildren living at his death. Nerthey and 3 


Strange, 1 Will. Rep. 342. Vide Prec. in Chan. 

470. Gilb. Rep. in Eq. | | te 
J. S. deviſes his perſonal eſtate to A4. and B. | 

and if either die without children, then to the 

5 | | * ſurvivor, | 
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ſurvivor, this is good. Hughes and Sayer, 
1 Will. Rep. 534. © 


A. deviſes 30001. 20 all bis natural children of 


B. his ſon by C. the baſtards born after the 
tmaking of the will ſhail not take; nor th 
child in ventre ſa mere. Metham and Duke f 


Devonſhire, 1 Will, Rep. 530. 


4 An executory deviſe of an eſtate of inheritance 
to a perſon unborn, when he ſhall attain the 


age of twenty-one years, is good, and no 


danger of a perpetuity. Stephens and Stephens, 


Ca. in Eg. temp. Talbot 228. 

One deviſes lands (in caſe he leaves no ſon 
at the time of his death) to J. S.—the teſtaror 
dies, leaving his wife privement enſient with a 
ſon, this poſthumous ſon, is a. fon LIVING AT. THE 
TIME of. the teſtator's death, and J. S. not inti- 
tled. Sir Robert Burdet and Hopegood, 1 Will. 


\ Rep. 486. | 


Deviſe of lands to truſtees, in truſt that if 


the eldeſt ſon of 4. turn proteſtant, then to 


ſuch eldeſt ſon, is a good deviſe, as not being 
to a papiſt, but to a proteſtant. Carteret and 
Carteret, 2 Will. Rep. 132. 

A papiſt cannot take a freehold or leaſehold 
eſtate by will, becauſe taking by will, is taking 
by purchaſe, and by the expreſs words of 11 


& 13W. 3. c. 4. a papiſt is diſabled to take 


by purchaſe; alſo terms for years are expreſly 
mentioned in the ſtatute. Davers and Dewes, 
3 Will. Rep. 46. | 


Plaintiff claimed as contingent deviſee of a 


term for years, on A. the legatee's dying 


without iſſue; and the court was clearly of 
RT C opinion, 


17 


* 
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| 
| 
| 


dying without iſſue being confined to a life 
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opinion, that the deviſe over was good, the 


then in being. Opie and Godolpbin, Prec. in 


Chan. 549- 


A. poſſeſſed of a term deviſed it to B. and 
C. and if either of them died and left no iſſue 
of their reſpective bodies, then to D.— this 
held a good limitation to D. if B. or C. left 
no iſſue at their death. Forth and Clapman, 
1 Will. Rep. 664. | 

J. S. poſſeſſed: of a term, deviſed it to B. 
for life, remainder to his firſt, &c, ſon in tail 
ſucceſſively, remainder to his daughter, and 
if B. ſhould have neither ſon nor daughter, 
then to C.—— B, dies never having had a ſon 


or daughter, the deviſe over to C. is good. 


Stanley and Leigh, 2 Will, Rep. 618. 
Deviſe of a term to A. for life, remainder 


to the children 4. ſhall leave at his death, and 


if the children of A. die, without iſſue, then to 
B.——the children of 4, die without leaying 
any iſſue living at the time of their death, this 


is a good deviſe over to B. Atkinſon and 


Hutchinſon, 3 Will. Rep. 238. 


A deviſe to a papiſt above the age of 
eighteen is void; and if ſuch deviſee convey 


to a proteſtant purchaſor for a valuable con- 


ſideration, that conveyance is void alſo. In 
B R. Fairclaim on the demiſe of Borlace and 
Newland, Vin. Abr. tit. Deviſe, (I. 7.) C. 4. 


' 
ws 


6 | 2d. What 
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2d. What words paſs a FEE in a 
will, 


HE mTzwvT of the deviſor will ſupply Co. Lit. 9. 6. 
| the want of thoſe words which are ne- n 
ceſſary in deeds to convey an inheritance; as, 35% 11. 
if a man deviſe lands to another in perpetuum, Jacob, Dia. 
or in feodo fimplici, or to him and 4is aſſigus tit. Fx I. 
for ever, or to him and his; in theſe cafes 
A FEE-STMPLE PASSES 'BY THE WILL; for it is 
evident by the deviſor's intention, that the gift 
ſhould continue beyond the life of the de- 
viſee. - 

So if A. deviſes his lands to B. ts give, ſell Bro.Denj6-39, 
or do, what be pleaſes with, theſe words by the 19 Air. 834. 
intent of the deviſor, convey, a fee to B. So Hor Pl 162. 
a deviſe to one & ſanguini ſuo, is a fee, becauſe 4% 5 
the blood runs thro' the collateral, as well as TERM 
the lineal line. 

A deviſe to a man and his ſucceſſors carries , Ar. 
a fee, for by the word ſucceſſors is intended 835. 
heirs, Quia"beres ſuccedit patri. Cro. Fac 146. 

A gift to the pariſh church of A. has been - 56 
conſtrued a gift to the parſon and pariſhioners 5" 
of A. and their ſucceſſors rox EVER. T. Alk. 

1 L. 437. 

If one deviſes in theſe words, I releaſe all Bendl. 30. 
my lands to A. AND. His UHEIRS.— A. has a fee- 
ſimple; for WERE THE 1NTENTION OF cox- 

VEYING APPEARS, THE, LAW DISPENSES WITH 


THE FORM-IN WILLS, | 
C 2 If 


* 
—— 


— 
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20 Lau of Devuiſes 


If I appoint that A. ſhall have my inheritance, 
if the law allows it, or that A. ſhall be my heir 
of my lands; theſe words are ſufficient to con- 
vey a fee; and the reaſon of this favour being 
allowed in teſtaments is, becauſe the teſtator is 

preſumed inops concilii at that time; and tho? 
by the feudal conſtitution the feoffors in all 
conveyances are obliged by the very words of 
the firſt donation made to them; yet by the 
civil law any perſon might transfer bis property 
in any form of words that expreſſed his intention 
ef diſpoſing of it; and the manner of transfer- 
ring lands by will being derived by the civil 
law, (as all others were from the feudal,) there 
was a greater latitude allowed of in the forms 
of expreſſion in this kind of diſpoſition, than 
in any of the reſt. Nen 4 
| If a man deviſes land to his wife for life, 
Rolli Ar. and after her death to his three daughters, 
53, 336. equally to be divided, and if one dies before the 
other, then one to be the heir to the other, 
equally to be divided; this /aft. clauſe gives 
a fee to the daughters, for the word heir is 
be word hei/ nomen operativum, and chiefly in 4 will ſpall be 
is nomen col. taken in its full extent, and then it reaches tbe 


letivumand in moſt remote heirs. 
@ will contains | 


heirs and heirs of the heir, and gives a fee. Skin. 563, Rep. temp. 
Hard. per Annali 161, | | AY > at 


2 148. 4. deviſes his land to his ſon and heir, and 
eben v. if he dies before his age of twenty-one years, 
Wright. a e e 4 6 e 1 
2 len. 11, and without iſſue of bis body then lin., the re- 

mainder over; he ſurvives the twenty-one 


years, and /ells the lands. The ſale adjudged 
75 be 8 good, 


* r e Ls a. - 7 ' > 4 . 


834. Eo. Lit. g. 
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good, for be bad a fee-Jimple preſent, the 


eſtate- tail being to commence on a ſubſequent 


contingency, viz. If he die before the age of 
twenty-one years without iſſue, and ben the 
remainder was to veſt. 14 


If a man deviſes Black-acre to his ſon; Moor Pl. 153. 


Item, (a) he gives M bite: acre to his ſaid ſon i . 
and his heirs; the ſon hath but an eſtate for 19 
life in Black-acre, becauſe there are two diſtinłt 
deviſes ; but if he had deviſed Black-acre, and 
ALSO White-acre to his ſon and his heirs, the 
ſon ſhould have had a fee in both, for it is 

but one entire deviſe, and the word heir has 
relation to the whole ſentence. | 

A. deviſes the fre of his houſe to B. and 

after the death of B. to C. his heir apparent; 

the deviſe to B. was ſufficient to carry the fee 

in præſenti; yet becauſe there can be no eftate 
limited upon a fee, and it appears from the Dyer 357. 


105. 


words of the will, that C. ought to have an Bre. 300 


eſtate for liſe, therefore to anſwer the intent? 
of the deviſor, B. took an eſtate for life, the 
remainder to C. in fee; and by this conſtruc- 
tion they both took what the deviſor ſeemed 

to ihtend them. 


A. deviſes Jand to B..for life, the remainder 6 Co. 16. 


to C. paying ſeveral ſums in groſs ;—C. hath Cllier's caſe, 


bhebs Cro. Elisz. 


378. Cre. Fac. $27: Pollexf.. 54. Cv. Car. 158. 1 Rell. Abr. 
Cx. Elix. 205. 3 Co. 21. a. But 2 Chancery 


Caſes ſtems contrary, fol. 21. 


(a) lem in a will is a conjunctive in the ſenſe of and 
or al/o, and is only made uſe of to diſtinguiſh the clauſes, 
7. Ak, 1. 438. 


C 3 a fee, 


=—_— Law of Deviſes 


a fre, tho all the ſums of money together do 
not amount to the annual rent of the land; 
for the deviſe ſball be inlended for his benefit x; 
and if be had only an eftate for life, be might 
die BEFORE he could receive the legacies out of the. 
land, conſequently be a loſer, for where tbere is 
' "a Jum in groſs to be paid, there the deviſee hath 
_ fee, tho' the ſum be not the value of the 
land ;—as, if A. deviſe one hundred-acres to 

B. paying 104. 19 bis executors, B. hath a fee- 
Ample; tor the quantay of the fum in ome Is 


i not material. 
6 C. 36. a. But if a deviſe de to B. -pajin fo neck or, 


Pollexf. 556. ſuch ſums out of the -profits of "the' lands, "there 


the deviſee takes but 2 for life; for tho 

he takes the land charged, yet be is to pay #0 

faſter:than be receives, ſo can be no loſer, - 
6 Co. 16. Soc if. the deviſe had been to B. paying an 


Cro. Car. 188. 
i annual ſum to another, this had been but an 


212. eſtate for life; for he may pay this out of the 

1 Bulfir. 194, yearly: profits without any loſs to hiniſelf; nor 

1 does the reſolution in Webb and Hearing s caſe 
9. Lar. 4 


impugn this; for there the deviſe was to R. M. 
and J. V. and they ta pay yearly to anotber 6 l. 
for ever; then ns will went further, and ſays, 
if they or their ſucceſſors deny the payment F it, 
THEN Ibe LEGATEE' F the rent ro ENTER 
which ſhews the | intention of the deviſor, that 
their eſtate ſhould not determine with their 
death, ſince be meant that their ſucceſſors ſhoutd 
pay the rent, therefore it's preſumed to deſign 


them the land mach is to bear the burde n of the 
rent. } 


19 
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If I deviſe my land to J. S. in conſideration Bend. 15. 


If a man deviſes 100 J. in 7 2 to be 1er. 7 
aid dit bin a year to ſeveral perſons out of the pn 7. 
y en 745 05 „ Pollexfe 553. 
and, of the value of 10 1. and then deviſes the This cafe lad 
land to another, THE DEVISEE HATH A FEE IN to be other- 


* 


uE LAND; for thò' the deviſe be not to him wiſeadjudged, 


* 


ſubje& to the charge of the legacies, he m 
bave a fee ſimple to have any benefit Jy the de- 
e * and d | * 
* man had iſſue three daughters, A. B. and 2 Lev. 192. 
C. and deviſed his land 1% bis wife, till bit beit. b V. other: 
came to twenty-one years, paying t his beir 101. ER 
per ann. and to his children 20 1. a-piece.— This 
is a deviſe, of the inheritance to the eld 
daughter, exclufive of the others, becauſe be 
bas ſben that be meant bis eldeſt daughter to 
be bis beir, by calling her heir in the sid LAR 
number; for the will ſaid further, that if 4. 
his heir died without heirs before twenty-one, then 
the land to remain over. _ of wh 1 

A man deviſed his whole eſtate to his wife, i Ro. 4e. 834. 
paying legacies and debis, his debts being 20 J. Johnſon v. 


and perſonal eſtate but 5 J.— The wife was ad- n. 
| Style 281,193, 


paying 1007. yet ſince he muſt take the land 2 J 113. 


7 


judged to have a fee-fimple by the words, % 100. 


F if 


« bis whole ; eſtate A for that in common Ac 2 Lev. g1* 
ceptance, is, extended to land; but beſides, 2 Chan. Caſes 
fince deviſes are conſtrued as they are really 262. 

C4 © _ - * unenged, 


24. Ta of Deviſes 


intended, for tbe benefit of the . deviſce,. ſhe 
muſt have a fee-ſimple, becauſe ſhe is to pay 

a ſum in groſs, which ſhe may not live to 

receive out of the land, and then by ſuch con- 
ſtruction be a loſer, againſt the intention of 

On ES bf cats $6, hotly Sf 

1 Ch. c So a deviſe of all my eſtate real and perſonal 
: 30 157, for payment of debts, oy a deviſe in fee. 
1 Fam 2, But where a man is ſeiſed of Black- acre in 
lnb: v. fee by mortgage, which was forfeited, and of 
Merryland. White-acre as his own inberitance, and deviſed 
Gr. Car. 447. Whitg-acre to his brother, ànd then deviſed all 
15 4or. the reſidue of his goods, leaſes, mortgages, 
1% 100. eſtates, debts, ready money, and other goods, 
Reports in Whereof be was poſſeſſed, after debts and legacies 
Equity 30. paid, to his wife, and made her executrix and 
Merchant v. died ; this was no deviſe in fee to the wife of 
Va. the mortgaged lands; for the word fate 
is coupled here with chattels, which intended 

that he meant enly eſtates for years, and the 

rather, becauſe the words, © whereof be was 

6 poſſeſſed,” ſhew that he intended only to 

give her chattels and the mortgage money, 

and not the inheritance of the land. 

3 A. deviſed his houſe or tenement wherein 
ee, . 9 called the Vbite Swan in Old 
1 Jones 195. Street, to J. N. for ever. This was good to 
Dyer in Marg. convey the fee · ſimple: and tho? J. S. had but 
357˙ a ſeparate, apartment in the houſe, and the 
; other rooms were inhabited by other perſons, 
pyet the whole houſe paſſed, becauſe the houſe in 
which he dwelt was deviſed, and which- was 
called the bite Swan ; which ſign extended 
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| | the whole houle, ſheweth the intent. of the 


viſes the other part of it to his wife fer one 
Wor, after bis death, and then deviſed all his 
Ind not ſettled or deviſed, to J. S. to hold to 
Wn: and his beirs, after the death of his daugh- 
i and a year after his death; tho in 
Wis caſe it appeared the land had been all ſet- 
d or deviſed, yet by the deviſe of the land the 
Fer /ion paſſed, the intention of the deviſor 
Wing to paſs the reſidue of his eſtate in the 
| nds which were to veſt in J. S. as the contin- 
ncies happen, viz. either by the death of the 
Poghter, or, the expiration of a year, and 
t obliged to wait till both happened, and 
4 
1 take all together. 
© * Deviſe to A. and B. and if either died, 
We other to be his heir; Quere, whether this 
Fan eſtate in fee, or for life only? In C. B. 
d. 1 Freem. Rep. 2 
| * If a deviſe is to A. and bis poſterity, it it is 
ly an eſtate-tail, per £9. Keeper, But think- 
Ig that ſuch a deviſe would create a fee, his 
Wordſhip ordered precedents to be ſearched, 


rng General, and Bamfield, 2 Freem. Rep. 
58. 


Inberitance ſhall 1— without any other 
rcumſtances to manifeſt the deviſor's intent, 


erely by deviſe of his eftate. Per Holt C. J 
Mad. 109. 


* A deviſe to a man in perpetuum paſſes a 
e-ſimple. Per Holt C. J. 1 Will, Rep. 27 


A. 


23 


bite of Riad in fee, [rtter part ef it Lev! 212. 
bis daughter for her life, and by bis will Cook v. Gore 


rerd, 


26 
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Law of Deviſes 


A. deviſes land to F. and after two offi, 
three eee to different perſons, he give 
and direcdls B. to pay it, but give 


re 
M. 


5 1 
4 
s 
N 9 : . 0 4144 | | - 15 
ſubje& to the payment of lis debts, a fe t 
paſſes. Clifte; et alii and Gibbons, 2 L4. Ray | 
1 3.25» Van * 8 Ao et 2 72 a 881 
* A deyiſe of all bis efdte. whatſoe veſ 


5 J. to, 

Ei two years time to pay it. Adjudged t 
be 4 fee, Reeves and Gower, 2 Abr. Eg. 
S » TTL ATEY 
By à deviſe of all tbe reſt of his. eſtate 


* 
o 


comprehends all, that a man hdg, real or pe 
1 ſonal; and where. there is a ſurrender to thin 
uſe of his will, a copyhold eſtate mu fall i, 
under the fame conſtructjons. Scott and 4M wil 


veral annuities charged upon the premiſles u 
Charitable uſes; refowed that B. had an eſtat 


berry, in C. B. Comyns's Rep. 337% 340 
A deviſe to B. and her heirs, and if ſg 
and D. die without iſſue, teſtator gives ſe 


in fee. Scrape and Rhodes in C, B. il. 542. 
A. gave ſpeciſick legacies to his daughter 
and other legacies to others, then he gave a 
the relidue of his eſtate to V. R. Ec. in tru 
to 1 7 his daughters poriions. Ld. . de n 
creed that this gave the daughters 4 fer « 
2 Med. Caf. in L. & Eg. 92. Anon. Wh v 
. * Teſtator being ſeiſed in fee, deviſed hi 
land to truſtees and their heirs, in truſt fot 
B. and C. for their lives, remainder to tht 
children of B. and to the childien of C. by he 
then huſband, in truſt that they ſhould have 
the profits thereof when they come of age 
The whole court were of opinion that 1 
| chilaru 
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en teol an eſtate in fre, as TENANTS IN 
ive » MON. | Bateman aud Koach, 2 Mod. Ca. in 
vl Eq. 104, 6. 
d 7. S. sch Sept. 1715. deviſed al} bis read 
. perſonal eſtate to truſtees and their heirs, 
Fruſt that they ſhould convey the real eſtate 
ale 5 is godſon, A. for life, ſans waſte, remain- 
to preſerve contingent remainders, c. 
— 5 to the firſt and every other ſon of 
A. in tail, with power to make a jointute 
exceeding a moiety of the rral eſtate, and 
cted that his perſonal eſtate ſhould be laid 
in lands, and ſettled in the ſame manner; 
in caſe 4. ſhovid die without iſſue, then 
willed that B. his kinſwoman ſhould enjoy 
che rents of his eſtate during her life, and 
Wcrwards one fourth part thereof ſhould be 
joyed by C. his heirs and aſſigns; another 
rth part by D. his heirs and aſſigns; one 
r fourth by E. her heirs and afligns, and 
> other rote by F. her heirs and afſighns 
d directed that in caſe any of them the ſaid 
D. E. and F. ſhould be dead at the time, 
n by virtue of the ſaid deviſe the ſaid eſtate 
manner aforeſaid would devolve upon them, 
Fat chen the fourth part, which the dead per- 
n would have been intitled to, if living. 
ould be conveyed to their reſpective. heirs, - 
- made his will in 1719. and M. his wife re- 
duary legatee, and on 16th Feb. 1720, after 
citing the contingent intereſt that he had by 
e wilt of J. S. he deviſed that whenever his 
h part ſhould come to G. his ſon and heir, 
to ſuch perſon as ſhould be his heir, chat 
hk: it 


— q CFE AR 
* 


Dies ath part: —the- queſtion: was, as the 
| &ftate never veſted in D. nor any ſettlement 


to be made to his heir, yet that cannot be 
rection to the truſtees how to convey, in caſe 


thought the eſtate well charged. Thornton 


Law of Deviſes - 


it ſhould and charged with. 12,000 J. for bi 
wife M. and 3000 l. apiece to his three young, 
er children, and ſoon after died; M his wi 
dow married the plaintiff in 1728. A. died 
without iſſue ; in 1729. B. died, and the plain. 
tiff and his wife and three younger children 
by D. her former. huſband brought their bil 
againſt G. D.'s heir at law, and the truftees, 
to have the 12, 000 l. and 3000 /. raiſed, out of 


made in his lifetime, whether be could chary: 
it in the hands of his heir, or the heir was 4 
purchaſer. King C. By the fir/t- charge in 
the will, a plain fee ſimple is deviſed to D. after vi 
the precedent limitations, ſo that his remain. 
der was veſted, and that by the latter clauſt 
in caſe of his death a conveyance-is directed 


taken to be a contingent limitation that was 
to. veſt originally in the heir, but only a di- 


— who was to take the benefit ſhould dic 
before a ſettlement made: fo his Lordſhip 


and Blackbourne & ab, 2 Abr. Eg. tit. Deviſe 
p. 303. C4. 28. | | Dry 
One deviſes his freehold eſtates to truſ- will 
tees and their heirs, in truſt ta convey them; N 
to his ſon for life, remainder to his iſt, &. 
ſon in tail male, remainder to his, four daugb · I thei 
ters, to each one 4th in fee; and in caſe am Auch 
of bis four daughters die without iſſue, the 
truſtees to convey ſuch 4th part in fee to the 

| reſpective 
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eddie heirs of the daughter ſo dying; one 
f the daughters died without iſſue, her 4th in 


Juicy belongs to ber brother as ber beir ; for ſhe 


aving a deviſe of the 4th part to her a in fee, 
he words directing a conveyance to be made 


In caſe of her death to her heir, are no more 


han what would have been otherwiſe implied, 
expreſſio eor quæ tacite inſunt nibil operatur. 


— Cur. Blackburn and Edgęley, 1 Will. Rep. 
bob. 

* A, after the deviſe of ſeveral parts of his 
eal and perſonal eſtate, to ſeveral perſons, 
leviſes the intereſt and produce of the ſurplus 
ff his real and perſonal eſtate to his grand- 
hildren, until their age of twenty-one ; this 
ll paſs the abſolute right and property of 


he real and perſonal eſtate to the grand- 


hildren after that age. Newland and Shep- 
bard, 2 Will. Rep. 194. "ut 

* One makes his will and ſays, as to ſuch 
ate as God bas bleſſed me with,” I deviſe in 


{manner following; after which he gives part 


to J. S. and bis heirs, and deviſes the reſt of 
his — to his wife in fee; — this paſſes the 
eſtate of which the teſtator was 4 zraftee. 
Marlow and Smith, 2 Will. Rep. 198. 

* One deviſes all his freebold houſes in B. 
and hath none but  leaſebald houſes there; theſe 


Jill paſs. Secus in a Grant. Day and Trip, 


1 Will. Rep. 286. 
J. S. hath =o lands i in A. but hath tithes. 


"there, and deviſes all bis lands in A. — the 


üches, as Yuing out of the lands, and you * 
0 


30 


Bacon of Uſer, ** the ſame to ſell: and diſpaſe of as ſpe Haul 


äꝛ?T—ü2ü —PE—f 5 OV) DONA A COAT. A — 


33 as Dae, 


che profits of it, bl pas. Afton and Afbinpy le 
he” Rep. 386. rem 
A. amongſt other i gives a legaW'c 0! 

54, to B. 550 brot ber and heir, and the! w. 
hv! his wife ſole heireſs and executrix of Þ t | 


his lands, tenements, goods and char 1 
is h 


| : 22 i „ bin fit, to pay bis debts and legacies : th e. 
Black. Can. is 4 gift io her of the ſurplus in fee, and thei $42 
4 2 V. 335, is 10 reſulting truſt to the heir. Rogers an] 
Com, Dig. tit. Rogers, Caſ. in Eg. temp. La. Talbot 268. late 
| Uſes, (K. 7.) f. deviſed in the following words, fate 
| N 10 all my temporal eſtate,” I bequeath- to Aber 
10 nephew ] J.“ (his heir at law,) 30 1 y'# 
afcer giving ſeveral legacies fays,. . and ull 1 elat 
% *-reſt and reſidue of my eſtate; goods and cha. 
| | © tels that ſarver, I give: andijbtqueath 10 wi®* * 
= 2 beloved wife M. and bam I mate my ful m 
3 and ſole execuirix , — THIS is a deviſe d ift 
| the fee-fmple eſtate of the teſtator Tamm 
| and Morſe, Cafi.im Eg. temp. LA. Talbot. 284. F te 
A teſtator's ſetting out in his will to ga! 
ind diſpoſe of his warldly eſtate, is a Bron * 
proof Boa be intends to diſpoſe of the inberitanciſin tl 
} of bis lands, when there are ſufficient words ii purt 
\ the following part of the will for that -purpoſe, ut 
the words efatz-at ſuch a place, or in ſuch em 
place, may carry a fee. 92 in 29. _ 14 * 
: Talbot 187. Wa Pres 
(a) Salk. 239. (a) Deviſe to A. hs reflator's wiſe for and 


= and then to be at her diſpoſal, provided it of t 
| be to any of his children, gives an eſtate for. life; ſucl 
*. a power to diſpoſe of the fee ; and where Rep 
ſuch deviſee with an after-taken huſband, did 

by N 
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bifþy leaſe and releaſe, and fine, convey the 
yremiſles to a truſtee and his heirs, to the 
04 
9 f waſte, remainder to her daughter by her 
f t huſband, and the heirs of her body, re- 
ttelnainder to the ſon by the firſt huſband, and 
boulis heirs; this adjudged à good execution of the 
thi 
ther 49- | 
a The words [7 deviſe all my temporal 
ate, ] the ſame as [I deviſe all my worldly 
ate, ] and paſs a fee; and this is the plainer, 
Ws 
they real eſtate, the word reſt being a term of 
Elation. Tanner and Wiſe, 3 Will. Rep. 295. 
-hat Note; Where a title depends on 
o be words of a will, this is as properly de- 
' fuſſerminable in equity as by a judge and jury at 
& V prius. Did. 296. e 
A. has a fee - ſimple in a light-houſe, and 
a term for years in land adjoining to it, he 
akes his will, and thereby gives to his ſon 
I and his Agut, all his eſtate, and intereſt 
In the light-houſe, lands, tenements and ap- 


oſt out of the rents, c. of the term, during the 
emainder thereof, to pay 200 J. per annum. 
. takes a fee-ſimple in ſuch part of ihe 
premifſes wherein the teſtator bad a- fee-ſimple, 
and a term for ninety-nine-years in ſuch part 
of the premiſſes wherein the teſtator only had 


nere Rep. 307, goy #5272445 A 
by 48 * What 


ſe of the wife for life, without impeachment 
| power. Tomlinſon and Dighton, 1 Will. Rep. 


there it is afterwards faid, all the“ ref” of 


infipurtenances thereunto belonging, upon truſt 


ſuch a term. Villiers and Villiers, "Barnard, 


„ Lav of Deer 


What words ih a will give a fee-Gemp 
and what a fee-tail, vid. ibid. 7, 9. and ſl 
T. Alk. 429. to 438. 

As to deviſes of lands fot payment of deb 


ſee T. Ak. 1 J. 419, to 424. 
Where a deviſe mall, or, mal not, be il 


ſatisfaRion of A thing due, ſee. 1b. 425) to 
wo | 


% What words 71 an 22 0 


Bro. 0 Nas A* D here the rule will hold good, tha 1 
the intention of the deviſar will | ſuppl "7 ch 

want of 'thoſe words which are neceſſary-in con Ur 
1 Yer. 228, Veyances at common law; but a deviſe cannot for 
229. direct an inheritance to deſcend acainsr Tu th. 

1 Re. Abr. 835. uLES OH LAW. And if A. deviſes land to B. © 
3 Ig and his heirs male, the law in favorem volun- We 
Pof.. 61, alis ſupplies theſe words, of his body; and max: th 
Ce. Lit. 9. B. it an eſtate-tail ; — ſo if land be deviſed to qr 
Co. Lit. 25. one & ſemini ſao; but if in the firſt caſe . N of 
= mo hath iſſue a daughter, who hath iſſue: a ſon, + 
Amaly = he ſhall never. inherit; for the rule iv, that de 
whoever claims in tail wy 4s heir 0 n fo 

ü wholly by heirs male. f 

Mor 397. xx hh were davidd to 4. 3 his ar and 45 
orgy b. after their deceaſe to their child ren, they ha- th 

We 2 ving then a ſon and daughter; it was adjudged, v 
420. in . caſe, that A. and his wife had but 8 
"+4 al 
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an eſtate: for life,. the remainder. to the chil- 


dren for life; for no greater eſtate had paſſed 

at common law, and be intent of the: deviſor 

mat lainly. appear, or they will never admit of 

I @ confirafzion different from. what they wonld al- 
12 conveyanees executed in the life f the party, 1 Venti. 227% 
„U and for that reaſon, if the deviſe had been to * 2 
A. and. it children or iſſue, B. (having iſſue þ 53 
/ At the Time of . the deviſe, ) there it may | take = Northey 
EZ according to the, rule of the common a v. Purbage. 
and there appears no intent of the deviſor to 

4 induce. - them to leave that, therefore only an 

eſtate for. life. paſſes, and B. ſhall take as 1 

antenant with his, children during their | 1 
hives, 125 1 
J i 4. had deviſed. hand to B. and. his 1 
children. or iſſues, and B. had none at the | 
time of the deviſe, then he takes an efate-tgil; _ 
fon it is plain, by the intent of the deviſor, 4 
that the children ſhall have the land, and ther 
cannot take as immediate deviſers, for they 
were got in eſſe, nor by way of remainder, for 
the deviſe was immediately to B. and his chil- 

Oe therefore, they ſhall be taken as words 

of limitation, dix. AS CHILDREN OF -HIS (BODY. 

If lands be deviſed to a man, and after his Go 742. 
deceale, 0. «bis iſſue; having ſeveral children, Lag Ne 
formerly held void for uncertainty z' for being 4 229. | 
> iſue in the ſingular number, but one can take, Owen 148, 1 
and! and he is not aſcertaĩined but by Hale, that & 43. | 3 
ha- they may, all 9 iſlue is namen colledti- Lit. Rep. 307. 
ged, vum, therefore after gdeceaſe, to iſſue or chil- 
but | dreng. makes a rail to children not fu eie, be- 
an * they take the alen the father,. 

ob D R. by 


— — —— ——U— — — 


. N ² . ˙ . — 


3. Law. of: Dane, 


K. by his vil Geviſed to bis Vite; an his 
linda 25 not ſettled in Jointure, and then 
ſays, „ if it (h4lt happen that ſhe Wall bave 
« no ſon nor daughter by me, "for aum of fac 

<. iſſue, the fan penis to return to my 


ether if de Malf be eben Rring, ane di 
3 *6 Hitirs for ever, paying 10 . and Bi" 1 501. 
e within 4 year after my wife” 8 death . 
vb Decreed to be an eſtarefni? in the wife; be- i 


'- eabſe" where preceding words are proper to | 
. create an eſtate. fail,” che legal operation of 
them cannot be controlled r 1: 298.09 
; viſions The words; as "0 n, nor 
1 zer, muſt be underſtood | having 10 e, 
and the words, 4% want of sucn 45 | 
amount to che fare if the teſtator had Faid 
for want of iſſue generally. T. MRO 34. | 
Cre. Jae. 415, . deviſed" lands to B. his ſonf and if C. 
416. his daighter | ſurvived F. and MA peirs, then 
Gro Ebz.525. the'ſhobld have che and. It was adjudged 
£575 +65 that B. hed bit" as efate'tail; for che word 
Cre. Car. 41. beirs mi de intended the beirs: of bis body, 
Vaughan 270. for HE cob n Nor DIE Wrtnour” COLLATERAL 
2 5,096 HEIRS WHILE Ris SMSTER WAS ALIVE; bitt if 
1 6s. * the will had ſaid, that, if J. S. 4 ranger, ſur- 
5 7 wives B. and his heirs, then be ſhould have 
_ _ the land}; here B had a fee-mple, and then 
„ the intended remainder over muſt be void, for 
it is to veſt on 4 contingency of B.'s dying with. 
out beire, Abieh is too diſtant to expect, and 
tic che es Himple being in B, there' can 
no preſent intereſt to veſt in a ſtranger.) 
Ele 498. 0 having iſſue two ſons, deviſes * 
to os eldeſt, and Whitt-acre to the en 
* 


1 Dy 


i : jor” 
| ” & . 
ü — * ” . N 
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und -if* either of © them die,” bit acre ſhould gb to 
the ſurvivor ;* and further deviſed, having 
two daughters, to each of them 101. lt 
Was adju'lged that the ſon took but an eſtate 
for /i ife ; for tho che cotifideration generally 
gives 4 fte, yet where there are expreſs words 

to G Aged the intent of the deviſor, which 
is always the rule in wills; there the deviſe r 
be conſtrued accordingly; here it is pro- 
vided, that after the death of either of them 
the ſurvivor” ſhould have borb (acres, which 
declared his intent, they ſhould have it but 
for liſe, norwithitanding * limitation of the 


payments. 319 n 4 O69" - 1 
If A. deviſes his land to B. bis on, and; 1 9 Co. 128. 
be hath iſſue male of bis body lawfully begot- 5 u, 227. 


den obe is to: have de nd if te ch 2 
no iſſue- male, then to others in remainder: . 
by this deviſe B. hath an Hate tail; for 
where the deviſor faith; if he hath ao iſſue of 

his body, then: it ſhall remain over, this is as 

much as if he had faid, if B. had died without 
iſſue : male, which had been ſufficient to . 

hes eſtate · tall in him. 

B. having two une C. aids D. Jeviſed Cro. Far. bog; 
Black- ace to C and bis beirs; and bim acre Chadbet u. 
to D. and bit bens; and farther willed, that C. 

"the ſurvivor of them ſhould be bein to the other, Polleafe 487. 
if either of them died without iſſue; tho the 

u words areſufficient to paſs an eſtate in fee, 

yet the ſubſequent wordt correls them, and paſs 

"only an eftate-tail, and the remainder uv fee 

was not contingent, but excexted,' each fon 

being tenant in tail of the part to him diviſed, 


with the remainder lo the other in FEE. 
D 2 If 


| 


| 
| 
| 
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36 Tau , Deuiſet 
ut 


Ce. Li. 9. . If x man a lands to another. witho 
Bro. tit. Dev. more words, -thjs is but an eſtate for-life; 55 
aAſigns; theſe — of themſelves had not — 


11. Ar. 834. if che deviſe had gone farther, to him and bis 


larged his eſtate ; but if it had been to him | 


and his aſſigns;for-ever, it had ben s fee. 
1 Co. 66. 3. If lands ape deviſed to A. ſot life, remaiß- 
Archer's caſe. — to his firſt heir male, and the heir · male 


of the body of ſuch heit- male, be doviſee hath | 


but an — For. life-by - the expreſs; words of 
the will z and che limitation of the. remainder 
to the heir· male, and to the heir - male of ſuch 
heir male, is a good contingent remainder in 
the beir- male, becauſe it may veſt go hwy 
hat che icular eſtate determines. 


2x oP 25 But where 4 man deviſed lands co A. "(his | 
223. " ſon) for euer, and after his deceaſe the te- 


2 „ mainder to his heir- male for evet, with other 
1 Ro. Abr. 8 36. remainders overs this is an eltate · tail in 4 
for tho the firſt deviſe, being to him for-ever, 

would give him a fee-fimp „H yet the-ſubſe- 

quen: — 9 * % his beir- mal? ſhew what ſort 

of inheritance the deviſor intended him; and 

the word beir, being nomen colleFivum, is:ſufi- 

dient, in à will, to create an inbernance; but 

in the former caſe, the remainder to the heir- 


male. could ant be conſtrued. to be words of 


* —— wichout deſtroying the expre/s intent 
of the de viſor, ho had Ae given it to the 
deviſce for his.life only. But in all other cafes 
where the anceſtor. takes any; ęſtate af | free- 
hold; or limitation to the right heirs, or heirt- 


male, or heir — en a: e, 


words of lima. tz 46.1 £1 | 1 10 17 
80 N $33] 11 a3] * 
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If lands be deviſed to 4. and B. equally to 1 fe 4br.834. 
be divided, they have but eſtates for life: for . Er. 330. 
this can mean no more than that they ſhould — F 
ſeverally occupy the land; n Bye : 

A man deviſed'all his fee-lands to his wife Cre. Zac. 448, 
for life, and after her death to 4 B. and 0.55, 
his three daughters, "equally to be divided; and % Kan- 
if any of them die before the other, then the N,. 455. 836. 
others to be her heirs, equally to be divided; Polleaf. 487. 
and if they all die without iſſue, then to H.. 75. 
others named in the will. It was adjudged er 864. 
per cur”, that the daughters had am eſtate- tail. 
So where the deviſe was to a man and big Ne 64. 
heirs, and if he die without iſſue, that then * 330. 
the land ſhould go to 4. and B. and the ſur- K. r. 834 
vivor of them; —adjudged an eſtate · rail in 
ie i deviſee: for in theſe caſes, the 
extent of the word beirs is conſined to the de- 
feendants, or iſſue of the body of the deviſee, ſince 
otherwiſe the limitation over cannot veſt, ac- 
cording to the intent of the deviſot; — even 
| in wills they will not allow a limitation of 2 
rt fte, upon a fee, COW ROTO URS 393.5 
A4 ſeiſed in fee of a houſe and land belong - 1 x, Abr. 8 3 5, 
n- ing to it, deviſes the moiety ot the houſe to his 
ut wife for life, Item, he gives the other moiety 
5. of his houſe to his ſecond ſon. Nen, he de- 
of viſcs the ſaid houſe and all the land belonging 
to it to his ſecond ſon; — yet the ſecond > 
took but an eſtate fur life ; for the ſecond de- 
vie to the ſon had its effect by conveying+ 4 
& WW moitty of tbe bouſe and ibe land, which he had 
not by the firſt deviſe; and there are no 
words in the will to create a larger eſtate. 
D 3 If 
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4 ne Ifta man deviſes land to his wife for life, 
1 and after wards to ber ſon; and if be dies with- 
ut iſſne, having no ſon, that then J. S. ſhall 

have it; — the ſon by this deviſe, takes an 


ate in tail. malt; for tho the deviſe to the 
ſan, and if he dies without iſſue, had 2 2 


— 


e = tail general, yet when the deviſor went 
218.0 » ".tatther; and ſaidy ba ving 0 fen, 44 thereby. 
'. plained what iſſue. 2 intended mould in- 
herit the land, and limited it e 

Na male. n 
Cro Car 184. A, having illue B. and C. FR ed ſome of 


5 F, 230, of his body, after be death, of bis ang; and 
3 Lov. 434. if B. died, living his wife, then to C; his fon; 
; and deviſed other lands to his other ſon and the 
heirs of his body; anch if he died without iſſue, 


of the wiſe, leaving ue; yet adjudged. that C. 


could not enter-int9,the land while any iſſue of 


7 B. remained lane words of the deviſe, If 
B. died, living the wife, did ot abridge the 
eſtate-tail, *which was given by the former 


words, becauſe ibe ieſtalor could not be ſuppoſed 


2 28 to. prefer a younger en bef before the iſſue of. the 
_—_ eldeft,. eſpecially When he had, in che former 
part of * will, ſettled it on the iſſue of - % 


eldeft, and made. the;ſame proviſion of other 


lands the ſame way for the youngeſt ſon- 
-- A:deviſed to B. for life; and if - he died 
$ without iſſue, then to rem in to C. This is an 
I eſtaͤte- tall in . fot it is not to remain to C. 
till the iſſue of B. be * and then they muſt 
bave it as long as ay ef them are. in being 10 


Spalding's bis lands to B. his eldeſt ſon, Ph the heirs | 


s then to remain over; — B. died in the life. 


os o £1 take. 


; 


. G e Urea 


2 
h 
l 


tate. Jo it is of a deviſe to B. for life; the 
remainder to the next heir- male; and for de- : 
fault of ſuch heir male, the remainder over. 
This is à good eſtate+tail; for the words 
beir and iſſue are nomina colleGiva, and carry 
the land not only to the immediate heir, or 
iſſue, but to all that KAelgend from the de- 
viſe. | 
If the deviſe had been to B. and if he Ten! 1 Penty. 231; 
not hating 4 ſong, this is adjudged, an eſtate- 
tail, becauſe the word Jan is n colleFi- 
UM, 1 
A. ſeiſed of had deviſed chem to his Hie Lev. 125. 
if he did not marry; but if. ſhe did marry E. ol 
theft his eldeſt ſon, preſently after her 1 — 
to enter and hold the land 10 bim and the-beirs 
male & bis. body, the remainder to his other 
ſon in tail- male; the wife did not marry, yet 
the court; reſolved, that Ihe lands were intailed 
by the will, taking the intent of the deviſor to 
be, ie the intail 7 hould be created in all events, 
bu that the eldeſt ſon ſhould not enter till 
after the deceaſe of the wife, unleſs i in caſe of 
het marriage, and then to enter preſently. 

A. deviſes land to B. and che heirs ef bis B. 207; 
body, and further — that if B. die, the 
ſame lands ſhall remain to another in fee, yet 
B. took, an gfate-tail by the will 

A mag pad. iſſue A. B. and C. and having ; 7. 129, 
three. houſes] devided; them all to his wife, 194. 
with remazjnders., af. cope houſe. 10. £ each child and 


their heirs, and if any gf his ſaiq ĩſſue died with- 


out iſſue of his body, the ſurviyors to have fotam 


illam Parſem between them equally to be di- 
ile D 4 vided. 


| 
| 
j 


Law of "Deviſes 
vided. The loft words carry only an eſtate 


for life, in the houſe of him who dies firſt, i 
to the ſurvivors, for they imply no more than 
that the whole part of him who dies farſt-ſhall I 
go to the ſurvivors, and there being no eſtate 


limited, it can be no otherwiſe than for life. 


4. deviſed all his lands to his wift uni! bn 


fon ſhould be of the age of twenty-four years, and 
then to his heir and his heirs for ever: and 
when he comes to the age of 2 
years, that ſhe ſnall have the third part for her 
life; and it he dies before the age of twenty- 


four years, then ſhe to have it all for life; and 


after her deceaſe, if the heir has no iſſue, the 
remainder to B. the remainder to the fight 
heirs of the deviſor.— The heir came to the 


age of twenty-four years, but -no intail was 


created by the will, for the fee-fimple*deſtended 
to him, and the limitations were to take place 


if he died before the age of twenty four i Which 


he did not. 


J. S. ſciſed in fee deviſed to 7: B. for his | 


life only, without impeachment” of waſte,” and 
from and after his deceaſe, then 1 op 
if God 


male of his body lawfully to be begotten, 


ſhall / bleſs him with any, and to the heirs- 
males of the bodies of ſuch iſſue lawfully: be- 


. gotten, and for default of ſuch iſſue, remain- 


der to J. B. and the heirs- males of his body; 
and for want of ſuch iſſue, he limits two fe- 
mainders over in the ſame words z<—— ad- 


judged chat, J. B. took only an eſtate for life, 


— uV 
* * 
. 
* 


for the eſtate was given to him for life, and 
there was a limitation afterwards to nis 18s, 
n * which 
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which was a deſcription of the perſon who was to 


W take the eſtate-tail. Backhouſe and Wells, 1 Abr. 
W Eq. 184. 2 New. Abr. ef the Law 61. S. C. 


is totidem verbis. 


* 4. deviſed certain lands to his eldeſt ſon 
for life, without impeachment of waſte, re- 


W mainder to J. S. his grandchild for life, with- 


out impeachment of waſte, with power for him 
to limit a jointure of the ſame land to any 
woman he ſhould marry, for her life; and 
after his death he deviſed the lands to the firſt 
ſon of J. S. the grandebild in tail, and fo to 
the 6th ſon, and then deviſed that, if J. S. 
the grandchild, ſhould die without iſue- male, 
the land ſhould remain to 7. B. Held that 
J. S. took an eſtate tail; for if there had been 
a th ſon he could nt have taken; and there 
it was neceſſary to create an eftate-tail zy IN 
PLICATION, ' Langley and Baldwin, 2 New. 
Abr.” of the Law 61. 1 Abr. Eq, 185. Ca. 


29. S. C. Certified to be an eſtate-tail by the 


court of C. P. and decreed accordingly in 
chancery. id. e | 

- © Deviſe to A and the heirs male of bis 
body, viz. to the iſt ſon of A. and the heirs- 
male of his body, and fo to the 2d and other 
ſons of A. ſueceſively; A. has only an eſtate 
for life. Lau and Davys, "Fitz-Gibb. 112. 
IJ. bad iſſue A and B. and deviſes 
lands to A and f be die without beirs, B. bis 
brother ſhall have it! Per "Cir? this ſhall 


4 , 


create- an eſate tu i A. becauſe it is impol 


Able for him to die without heirs whilſt P. 


bis brother was alive; and ſo they ſaid it had 
10 N been 


1 
j 


* = Law of »Wevifes 
_ _ ed en, ed _”— and Spemdlove, I Frten 
Kep. 74. 

H. deus to. B. —_ ? ol Las Severe 
parcels of land. and if either af them die, that | 
abe other ſhould he bis beir zB. died. Queſtion 
wah: Whether C. mnould have the fee, or ony Ml © 
am eflgte for life? The court inclined.to.zthe 


laiten Sed adjournatur... Su and Nano. 
* Haun. Kep. 293. 
Upon a ta verdict. the. caſe, Was; 
R. G. ſeiſed in fee of lands in S. by will in 
writing, deviſes to R. ſon of bis late brother, 
all his lands commonly called P. and alſo, all 
other his lands, during bis natural 4 fe, and. to 
bis heir E male of bis body begotten, and for want 
of ſuch ſiſſue, he the faid R. to have che aid 
eſtate during bis natural life, _ no — ; and 
then his WII was, that the aforeſaid, eſtate 
ſhould deſeend to P. his nephew. Saws ſut- 
fers a recovery to the uſe of bumkelf and his 
heirs, and deviſcs this land to the defendant 
in fee, and dies without iſſue-male , and it was 
adjudged to be an eſlate-tail in R. 5 ſo the 
remainder barred by the recovery, and not an 
eſtate for life, Oe ſo forfeited by — 2 
Dag for the words, , and for want of 
„ Iſſue, he the. faid R. to, have. but an 0 
6 during bis natural life, is no more thag the 
law implies ; for if tenant in tail has no iſſue, 
it reſolves into an eſtate for life, and fo,i it was 
adjudged : the ohjection was, that it ſhould 
be conſtrued 22 give the. land to. R. 
during his life, and 10 n in caſe he has 
a 0 ide- male of his body, and ſo an e ae 
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on 2 contingency, and. he dying without iſſue- 
male, it is now become an eſtate for life ab 
init io, but the judgment Was df ſupra. 
Fountainand Gooeh, adjudged, 2 New Ar. of 
ihe Law 594: 60. 
If lands are deviſed to one e peveralh, he 
takes but an eſtate for life, . unleſs it appears 
. plainly that the teſtator intended him a greater. 
Vie Prec. in Chan. 68. | | 
s; A deviſe to A. and by FN fer ever, 
in Il is an eſtate- tail in 4. "Adjudged per tot. cur. 
er, upon great 2 in C. B. Baker and 
a Vell, 1 La. Raym. 188. 
to A. having iſſue 1555 and two daughters, 
nt deviſed the. eſtate. in queſtion 10 bis ſon and his 
id WW heirs, Provided, that.” if the ſon ſhould die be- 
d ere be comes ta twenty-one, or, without iſſue of 
te Ml bis body, then it ſhould go to the teftator*s two 
daughters: 4. 455 and the. ſon lives 
is to twenty- one; and makes his will, and devi- 
nt ſes the eſtate to the laintiff ; and. the court 
inclined' that the ſon ad: hut an eftate-tail, and 
0. the deviſe to the dau heers took effect, be 


as 
e 

nen being dead without iſſues for tho it is de- | 
F yiſed to him. and his heirs, yet the” latter | 
words, if be die without iſſue, make it an eſtate- "Y 

je l for, the meaning ſeems to be plain, that 

e if, the ſon had. iſſue, bat iſſue Huld bave it, 
„tif not, it would go to the davghters. In 
5 Z. R. Heljer. and Jennings, 1 Freen. Rep. 509. 
d Vide 1 Ld. Ray b HIFE | | 
, x! © Deviſe, of lands to buſbzgd Jad wife for 
$ their thyes, and after the 'dearh of the wife, 
[ * * their n on the death of 7 
l _*  * eſe 


| 
| 
| 
| 
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t Low or reviſes 


wife the buband's get. determines. 2 Will 
Rep. I. | | 


Berit to the heirs- male of 7 F. begot- 


ten; J. S. baving a ſon, and the tęſta- 
tor taking notice that J S. was then living, a 


ſulzicient deſcription of the teſtaror's meaning, 


and fuch ſon Hall tate, tho ftriftly not rhe 
heir of F. S. 1 WII. Rep. „ Oh 

* In a deviſe of land'to A. for life, and if 
A. die without iſſue, Iben to B. here is an 
expreſs eſtate for life to A. yet the ſubſequent 
words will turn it into an eſtate- ta -But 
wen lands are deviſed to A. for life, remain- 
der to truſtees, &c. remainder to, his firſt, c. 
ſon in tall male, Se. and if A. dle without 
Me, then, Se. this will not give an eſtate; 


tail to A, but the words oo wif out iſſue” will 


be intended without fa. h iffue, Blackborn and 
Elgley, 1 Vill. 605. 

One deviſes a hire of alt his eſtate what- 
ſocyer, to his wife, and two thirds of all His 
real and perſonal eſtate to his ſon F. S. and 
his beirs : the wife hath bot an eftare for 


life in the third ny 257 real eſt ate, the 
ende 


ward. . being I to deſcribe the 


thing only not che dere in the thing, 1 
Re 


hong e te ator intends | to give a fee; lie 
s the ES HETRS to the word thate. 

Gg and Painter, 2 Vill. 335. pre 
„ All my eſtate to 4. for life, ink of t 
« T. B. after 4 death, he raking g my nache, 
6 and if he refuſe, to M. B. and his heits 
« for ever,” The maſter of the Rolls | held, 
that T. B. took only an eſtate for life, bur 
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Talbot was of ein chat he had 4 10 a 
varied the degree, made. at the Kell. ©. 
Wy Deyiſe to y. ſon 4 : for le, remainder 
to his best, 25 in tail male, Fance to his 
ſecond, third, fourth and. th. 1 {ons ſuccceſ- 
fvely, without ſaying fo «ty r "what eſtate, or any 


F. 5 7 tanſamaunt: Ty ig Foie two ſons, the 
e es. in his. liferime z—— t 
x N Pl Wage, an efddte-tai, being c 
at bet at his father's, death. (2 Will. Rep. 178, ) 
1 IM for 154 was cited Ti raferd and Abblon, la) 
* Vern. 66. (a) '2, autem,. For the reaſon of 
(chat caſe ſeems rather agait, it;chis conſtruction, 


which. is IS, At: leaſt better warranted by the caſe 

of Chadwick and Doleman in the Tame book, 
. 8. ibid. in a notre. 

* 1, deviſes lands to his wife f — life, then 

to his ſon H. for life, then to his ſon 75 and 

and his heirs for ever; if he died without heirs, 


1 1 an eſtate tail in G. Caſ. in Eg. temp. Tal- 
be i... 

1 One ki 7 lands * fee, and being 

4 | 4725 gue truſſ of other lands, deviſes them to 

| or life, _ remainder 9. his firſt and ſecond 

Ji ſon in tail male, (going, no farther) and after 

's death, without ifſue-n male, then to a 

charity... is tenafit in tail until ſue 

born, ſaving as to 1 trult eſtate. Attorney 


e General an bullen 1 Dom. Proc. | 1 Will Rep. 
? 
4 


754 
*. Deviſe to 1 foe lite; ind aficr his. de- 
. ceeaſe to the heirs-male of the body of 4. * 
| che 


8 | then to his two daughters K. and L. * | 


| 
| 
| 
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Law of Deviſer 


variation, viz. * Tpiveto D my eldeſt ſon, all 


that, &cc. to bim and bis heirs-males for ever; 


* if a female, my next beir ſhall allow and pay 


her 200 l. in monty at 12 J. 4 year,” out of the 


rents and profits, and he ſhall take all the reſ 
i bimſelf, I mean my next heir and Bis beirs- 


nals for ever.” D. the ſon dies, leaving 


5 3 iſſue 


the heirs - male of the body of ſuch heirs- male, iſſt 
ſeverally and "ſucceflively as they hall be in wh 
Priorky of birth, c. remainder over: — en 
Whether this be à tenancy in tall, or for life Wl tio 
only? Legate and Sewell, 1 Will. Rep. 87. % 
Es Vern. 55 1. S. C.—1 Abr. Eg. 394.8 = 
C 725 2 , 32 ” * N | , CE IV * 0 2. B k 
A deviſe by a father to à ſecond ſon and wi 
his heirs for ever, and for want of ſuch heirs, Ml © 
then to the right heirs of the reftator, —j| de 
an etate-tail; but, had the deviſe over been "+ 
to 4 Hranger, the ſecond fon would have taken Of 
4 fee-femple, and conſequently the deviſe ober of 
Bad been void. In B. R. Nottingham and 95 bf 
ming, 1 Will. Rep. 23. 1 La. Raym. 568.SC, ra 
Salk. 233. n ein hy) en & k 1 gt 20 ar' 

A. made a. will as follows, viz." gi ® 
© to "my eldiſt btir-male and bis beirs-males fir be 
ever, all my lands in ſuch a place, and if there Ml * 
< be a female, ſhe to have 121. per ann. as lon il 2 
„ as foe lives.” Teſtator had two ſons, the * 
"eldeſt died in his lifetime, leaving a daugh- MW © 
ter who was the beir-general, yet the yu, 
ſon was adjudged to take the lands. Baker and i bi 
"Well, TJ. 8 W. Rot. 1484. C. . de thu e 
caſe cited in Prec. in Chan. 468,——This caſe WW ** 
is reported in 1 LA. Raym. 185. with à deal of - 
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le, iſſue a daughter, the leſſor of the plaintiff, on 
in whom the younger ſon of the teſtator had 
entered, Sc. the court after great confidera- 
life tion, adjudged,” that this deviſe gave an eftate- 2 Vent. 311; 
8% il oT Y 1% P. and that tho” in a deed the 
949 words would have paſſed a fee, yet in a will, 
gde intention of © the teſtator appears, the law 
ind will ſupply the words ef itbe body, Cr. 
irs Wl One deviſes his lands for pay ment of his 
5; debts, and then to A. for life, with*power to 
een make leaſes, =—remainder to the heirs-male 
ten of the body of A. tho? this be bur a deviſe 
der of a truſt, and execulory, and expreſſed" to'be for 
. WY Fe of A. yet 17 is A ESTATELTAIL IN A. Par- 
\ rable by fine and recovery. Secus of marriage 
articles” to ſettle an eſtate on 4 for life, re- 
ie mainder to the heirs male of his body; his 
r being an agreement to do do a future ad, and 
ein which the iſſue are particularly conſidered 
ow | and looked on as purchafors. . Bale and Cole- 
the man, 1 Will. Rep. 142. boy 

. Deviſe to-teſtaror's wife, for life, andizben 
2 eat ber dſpeſal, provided it be 9 ny of 
ind is children, gives an eſtate for life, with a 
kits WY Dewer o diſpoſe of the fee. © Tomlinſon and Digh- 


ale bon, in C. B, 1 Will. Rep. 149. et 

of I deviſe all my lands in B. to my eldeſt 
al! fon. Jem, I give to my ſecond fon C. all my 
er; lands in D: alſo: to my daughter I give 500 /, 
1 be paid as ſoon as may be, out of the afore- 
the ſaid eſtate and premiſſes, and within three 
rot I years, if it be poſſible; the ſecond ſon bes lut 
rs. i eſtate for Lips, chargeable with the 5001. 
ng "ts | Redoubt 


'F 
| 
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Law of Deviſes 


Redonbi and n Vin. Abr. tit. Devi 
Qa) C. 18. 


* Where there is no devite, antecedent, the | 


firſt ſon, of the wife cannot take by way of 


remainder. . Right and Hammond at, in 


K. Camus: Rep. 232. | 

A limitation to one, to take and 1 
the profits-of an eſtate during bis life, and atter 
his deceaſe to the heirs-male of his body, 
would make an eſtate-tail where nothing appeat; 
<obich explains the teftator”s intention tothe con- 


trary, otherwiſe not. In C. B. ue and 
Collins, thid. 289. 


* A deviſe that if. W. the eldeſt do of 
the teſtator Should happen io die without iſſue, 


that then, and not otherwiſe, after W.'s death. 


he deviſed it over to his ſon N. and his heirs, 
—— Held that V. took an ;eftate-tail- by im- 
Plication. C. B. Malter and Drew & a Co- 


r Rep. 327. 


F. S. deviſed lands to B. for Hife, and 


after his deceaſe /o the heirs-males of tht body 


of the ſaid B. lawfully to he begotten, and his if 
heirs for ever; but if B. ſhould die without 
ſuch heir-male, then he deviſed them over; | 


this is an eſtate- tail in B. In B. R. Goad. 
right and Pullys & ab, 2 Ld. Raym. 1437. 
ide 2 Vol. Ar. Eg. 315. nr ne 
* An eſtate was Jevifed to two: ſiſters and 
their heirs, and that if they (who were the te · 
ftatoy's daughter's). would die without heirs, 
then the teſtator gave his eſtate to his brother 
7. The court ſeemed to be of o pinion, 
that this was an & ale-tail in the two — 
1 ters, 


4 
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ters, but adjourned. In C. B. Anon. 2 Ar. 
Eq. 315. C. 27. 

* Deviſe to A. and his heirs lawfully be- 
gotten, that is to ſay, to his firſt, fecond, &c. 
tons ſucceſſively, Sc. gives A. but an eſtate 


for life. Davis _ tow, 2 Ld. Raym. 1561. 


Vide 2 Abr. Eq. 3 


* I deviſe my Ads to A. for life, and after 
his deceaſe, remainder to the heirs-male of 
the body of A. and to the heirs-males of ſuch 
iſſue- male. The C. J. was of opinion, that 
theſe words conveyed an eſtate-tafl to 4. 
Burner and Coby, I Barnard. Rep. in B. R. 
367. 

* Tf an eſtate be given to a 50 and his 
heirs, and if he died without iſſue, remainder 
over ; theſe words are explanatory of the word 
beirs, and mate an eſtate-tail. In C. B. Brice 


and Smith, Comyns's Rep. 539. 


* Teſtator deviſed lands to A. for life, re- 


mainder to truſtees to preſerve contingent re- | 
| mainders during the life of A. remainder to 


the heirs of 'the body of 4.——this is an 
eſtate-tail. Coulſon 4 Coulſon, 2 Vol. 888 
Eg. 318. C. 34. 


Deviſe of an eſtate- tail. Arnaly 160. 


KE 4th. O 
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30 Law of Deviſes 


4th. Of executory deviſes, contingent i 


remainders, and croſs remainders. 


Blick. Com. N executory deviſe is a future intereſt | 


2 V. 173, which cannot veſt at the death of the 


A ca, teſtator, but depends en ſome contingency, which 
Abr. 186. and muſt happen before it can veſt. | 


Tacel's Dit. As if A. deviſes that after his ſon paid 101. 
to his executors, he ſhould have his term: 


laſt edit. 
this is a good deviſe of the term or, if the 


deviſe had been to his ſon after the death of 


B. this had been good to veſt the remainder of 
the term in the ſon, when the contingency 
happened ;—and this is, in effect, the judg- 
ment in Manning's caſe ; where a term of fifty 
years was deviſed to B. after the death of C. 
and C. ſhould have it during his life; it was 
adjudged that this was a good deviſe of as 
_— of the term as remained after the death 
of C. | | 

The great queſtion in theſe caſes was. 
Whether the diſpoſition of the term to C. 
during his life, was not ſuch @ total diſpo- 
ſition of it, that no remainder could be li- 
mited over; and as theſe executory remain- 
ders ſeem to deſtroy the former rules, (viz. 
that no eſtate can be deviſed, but fuch as can be 
made by conveyance in the life of the party,) we 
will inquire how they came to be eſtabliſhed 
againſt them.— It has been long allowed in 
chancery to ſettle terms in truſt, with remain- 


ders. 


nt 
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ders over, which were to ariſe on contingen- 
cies ; for they thought it very ſevere, and 


againſt natural juſtice, ſince a man hath as 


abſolute a power over his leaſe, as he who 
hath an inheritance, has over it, that he ſhould 
be diſabled from ſettling his leaſe, as he might 
his inheritance, to make proviſion for his fa- 


mily, and the contingencies of it, which were 


in his view; but the courts of law, (where 


.the deviſes as well as other conveyances were 


examined,) did not fo readily admit of ſuch 


executory remainders of terms, becauſe it di- 


reftly thwarted the rules of law; for which 


years be deviſed to one, provided that if the 
deviſee die, living F. S. then to go to F. S. 
——that remainder was abſolutely void, 
becauſe ſuch a chattel intereſt of a term for 
years is leſs than a term for life ; therefore the 
law will endure no limitation over, 


But the courts were not long governed by co. Lit. 46. a. 
this judgment; for tho' it might have been Dyer 358. 6. 

reaſonable (before the reign of Hen. 8.) when Nt. Arg. 9, 
terms for years were very ſhort, and leſs re- 


garded than freehold eſtates, becauſe they 
were under the power of the freeholders ; — 


yet when the leſſees found their terms ſecured 


to them by ſtat. 21 Hen. 8. cap. 15. (which 
impowered them to falſify all recoveries had 
againſt the tenant of the freehold, on feigned 


titles, ) they began to ſwell their terms beyond 
che compaſs of a life; and the judges, in 


19 Eliz. allowed of theſe executory remain- 
E 2 ders 
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reaſon all the judges, in the ſixth of Edward wo. Arg. g. 
6. delivered their opinions, that if a term for Dyer 74. 4. 


— — 


32 


Cro. Jac 198. 
1 Ro. A5. 610. 


Cre. Eliz. 9. 


1 Ru. 3.612. 


at the time of the deviſe, nor at the death of 


Law of Deviſes 


ders of terms by deviſes, as they had befor * 
by way of truſt, that men nicht diſpoſe, and WM ur 
ſettle them, to anſwer the common conveniencies on 
of life. fo 

Then the chancery y, (the better to fix them | pe 
in it,) allowed of bills by the remainder man, li. 
to compel the deviſee of the particular eſtate BF th 
to put in ſecurity, that he in remainder ſhould ne 
enjoy it according to the limitation; but, 
this multiplying chancery ſuits, they reſolved, 
that there was no need of that way, but thax 
the deviſee of the particular eſtate ſhould not 
have power to bar the remainder man; fo that 
the law has been long ſettled, that executory 
deviſes are good, if the contingency is to happen 
<within one life or two WHICH ARE IN BEING,, 
for there can be no tendency to a perperuity 
in that cafe, becauſe the lives will wear out. 

If termor deviſes his term to A. for life, the 
remainder to another, tho' A. hath the whole 
term in him» during his life, and ſo no re- 
mainder can be limited over at common law, 
yet It is good by way of executory deviſe. 

If termor deviſes his term to B. for life, 
and after to C. his fon, then to the eldeſt iſſue · 
male of C. for life, tho' C. hath no iſſue- male 


the deviſor, yet if be hath iſſue at the time of 
bis death, it ali take the remainder by way of 
exerutary deviſe ; for tho? it be a contingency Y a 


upon a contingency, yet being limited to fall WM d 
out in a life or two, which muſt wear out in Jr 


life or two, it was adjudged good. | ©: 


A. 
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A. poſſeſſed of a term, deviſes to his wife 8 Ca. 96. 5. 


for life; and after her death to his children ! $2. 46.612, 


unpreferred. The wife died. B. (being the 
only child unpreferred,) ſhall have the term; 
for an executory deviſe may be made to a 
perſon uncertain, for ſo B. was while the wife 
lived, for ſhe might have been preferred in 
the life of the wife, and then ſhould take 
nothing. 


A. poſſeſſed of a term for years, deviſed it Cro. Jac. 461. 


to his wife for life, and then that J. his ſon Vide 3 Leon. 

ſhould have the occupation thereof as long as 22. 

he had iſſue; and if he died without iſſue un- 

married, in the ſame manner to another ſon, 
the remainder over.— This remainder, upon 

the death of the ſons unmarried, was adjudged 

good; for here the limitation is, if he dies 8 G. gs. 3, 

without iſſue unmarried, then the remainder 10 Co. 47. 6. 
over, which is on the matter, if he dies with- 

in the term unmarried; for he cannot have 
iſſue unleſs he marries ; and this is a poſſibility 

which the law will expect, becauſe it will hap- 

pen in a life; and there is no difference be- 

tween the occupation and the uſe of a term, or 

the profits of the land, and the land itſelf, 

or the leaſe or farm; for a deviſe of any of 

them will carry the whole intereſt ; and to this 

purpoſe it was reſolved between Parker and 
S Plumer, in Cro. Eliz. 190. 
A. deviſes his term to his wife for her life, 1 Sid. 450. 
and after her deceaſe to B. his ſon; and if B. Co. Car. 167. 
died without iſſue, then to C. It was ad- 5 
judged, that this deviſe to C. after the death 85 fac. 461. 
ef B. without iſſue, was void; for ſince it Me. 4rg. 10. 


E 3 could 1 Re. Ab. C11. 
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1 Sid. 461. 


. 1 Ko. Ab. 611. 


1 Ro. A6.831.jt no longer than he hath iſſue of his body; but 


Not. Arg. . 
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could not veſt while B. had iſſue of his body, 
the deviſe is no more than to B. and the beim 


of bis body, which without doubt had been | 


void; for ho! men preſumed on the judges, 


when they firſt allowed of remainders of terms 
after eſtates for lives, and endeavoured to i 


bring remainders upon eſtates-tail within the 
reaſons of thoſe reſolutions and conceſſions ; 
yet the court would never endure thoſe re- 


mainders, becauſe it is tos foreign and diſtant 


to expe? them after a man's death without iſſue; 
and if they were allowed of, would make a 
direct perpetuity, which is an undeniable rea- 
ſon againſt any ſettlement; for it is againſt the 


nature of human affairs ſo to ſettle an eſtate in 


a family, that on contingency or revolution of 
fortune the owner ſha]l have zo power over it; 
therefore the deviſe in this caſe to B. is ay 
abſolute diſpoſition of the term to him; — for 
iſſue is not a word of limitation of time, (as 


Coke obſerves in Leonard Love's caſe, 10 Co. 


17. a.) ſo that B. and his executors ſhall have 


the term 1s totally in him, and at his diſpoſal, 


and ſhall go to his executors during the con- | 
tinuance of it, and ſhall never, for default of | 
iſſue of his body, revert to the executors of | 


the deviſor. Vide 1 Sid. 37. ſeems contrary. 

If tenant in fee-fimple deviſes land to 4. 
and his heirs, and if he dies without iſſue in 
the life of B. then to B. and his heirs; 
thoꝰ this be a limitation of a fee on à fee, yet 
becauſe the remainder to B. muſt veſt on a 
contingency, which will fall in a life, it has 
been held a good executory remainder. 


If 
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If A. deviſes land to his executors to be 
ſold, if the heir fails of payment at ſuch a 
day, this is an executory intereſt to them: 
lo if the deviſe of Borough Engliſh lands had 
teen to the eldeſt ſon, paying ſuch a ſum to 
the younger ſons, and that in default of pay- 
ment, thè land ſhould go to them and their 
heirs ; — tho' the word paying in a will 
amounts to à condition, yet becauſe that muſt 
deſcend to the deviſee or heir, and no one 
elſe can take advantage of his default, they 
adjudged it an executors deviſe in the ycunger 
ſons, which was to velt on the default of pay- 
ment in the eldeſt; and in Hanniſworth's 3 Co. 21. 4. 
caſe, (which is the ſame in effe&,) they com- Co. Elix. 833. 


pared it to a deviſe, that if the eldeſt fon did 


not pay all the legacies, then the land ſhould 

go to the legatees; in which caſe it had gone, 

without doubr, for non-payment to them ; og” 
and tho* Vaughan cites this caſe as parelRT to Paughan 271. 
Gardiner and Sheldon, yet I conceive the law will 

make a great difference between ;—for in the 

former caſes. the future deviſe was to veſt on 

a contingency of the teſtator's ſon and daugh- 

ters dying without iſſue, which is very foreign 

and diſtant, and looks directly to a perpetui- 

ty; for ſhould that furure intereſt be good, 

the judgment in Pell and Brown's caſe would 

protect it from any recovery, or other alie- 

nation of the heir, which would perpetuate an 

eſtate in a family that could not be docked ; 

there is a difference between Pell and Cre. Ja-.593. 
Brown's caſe, and this of Gardiner; for, in 1 Nl Aer, 

the former, the deviſor having three ſons, A. B. 225 


x . 
and C. deviſed his land to B. and his heirs, 9 


E 4 paying 
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paying 20 l. and if B. died without iſſue, living 
A. then to A. and his heirs: in this caſe 


they firſt adjudged it a fee-ſimple in B.; and 

yet 4 good executory deviſe to A. IN FEE ; but 

this was to veſt on the ſingle life of A. for it 

B. died without iſſue, living A.; or without 

iſſue after the death of A. then his future in- 

tereſt was never to riſe. | 

And in this caſe it was adjudged, that the 

0. Jae. 593. recovery ſuffered by B. could not bar the exe- 
cutory intereſt of A. — for ſince all future 

deviſes depend on the ſame reaſon, to allow 


1 Lev. 135. 


caſe, would be in effect to make all ſuch de- 

vites void, or at leaſt uncertain, which would 

be very ſevere, it being direly againſs the in- 

tention of the teſtator, and of ill conſequence to 

E others: for then ſhould a man deviſe that his 
heir ſhould pay ſuch a ſum to his executor, or 
ſuch portions to his younger children, or they 

to have the land; it would be very un- 
reaſonable to allow the heir a recovery, or any 

other means to fruſtrate the pious intention of 

the father 1 provide for bis younger children, or 

for payment of his debts, * 


1 Lev. 11,12. A. has iſſue B. and C. two ns, and de- 


Plunket v. 


Holmes. hi irs: 1 1 wing 
— Ga C. and his heirs; but if B. had iſſue living at 


the time of his death, then to the right heirs 
of B. for ever. This is à contingent remainder, 
and no executory deviſe to C. for g. took 
only an eſtate for life, by ihe ExyRESS wards of 
the will ; and the remainder to C. (which was 


i 


the particular tenant to deſtroy one in any 


1 Sid. 17, 48. viſes his land to B. for life, and if he dies 
without iſſue living at the time of his death, to 


* 
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to veſt on the contingency of B.'s having ns 
iHue at the time of his death,) was net in abey- 
ance in the mean time; — yet they would 
not allow the reverſion to be in hitn ſo as to 
merge the eſtate for life, and conſequently to 
deſtroy the contingent remainder. 
Baron and femie ſeiſed to them and the , 7,9. 135; 


heirs of the huſband ; ——the huſband devi- 136. 


ſes the land to the heirs of the body of the Rn. 163- 
wife, if they attain to the age .of fourteen 

years. The wife having no iſſue at the 

time of the deviſe, admitting. a deviſe to one 

not in eſſe to be good, then this is good by way 

of executory deviſe, to veſt on the contingency 

of the heir's being born, and arriving ar the 

age of fourteen. 

A. hath iſſue three ſons, and by will de- 2 Lev. 202. 

viſeth a tenement to each of them; and f'irther Pollexf+. 479. 
ſays, —** That when either of the ſaid chil- _ 1 
s dren ſhall die, the houſes, lands, and goods 
* whatſoever I have now given them, Hall be 
„ EQUALLY DIVIDED between them that are li- 
% ving, —— without expreſſing any eſtate to 
ſupport the contingent remainder ; and if con- 
tingent remainders do nat veſt during the con- 
tinuance of the particular eſtate, or at the in- 
ſtant it determines, they are deſtroyed; but 
whether the ſurvivors took by way of execu- 
tory deviſe, or remainder executed, is not 
clear from the books which report this caſe: 
Levinz ſays, the judgment was, that the ſur- 
vivors took by way of executory deviſe;— 
Pollexfen ſays it ſhall go to the ſurvivors. 


But 


58 


1 Bulſfir. 61. 
Cro, Fac, 460 
Pollexf. 481, 
432, 


3 Co. 19, 20, 
Borafton s 
caſe. 

Pollexf. 486. 
3 Co. 21. 
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But taken either way, it differs from the 
caſe of Wocd and Ingerſole; — for there a man 
having land in three vills, deviſeth the land of 
A VILL to each n; and if any of his ſons die, 
then the one of them, to be heir to the other, 


In this caſe there were no remainders, nor | 


any other eſtates given to the younger ſons 
than an eflate for life in poſſeſſion ; —— but on 


the death of his eldeſt fon, his heir took his 


part by deſcent : the true reaſon of the judg- 
ment ſeems to be, becauſe the words, If any 
f his ſons die, THEN the ONE to be the EN 
& to the other, were vcid fer the uncertainty, 
which of the two ſurvivors ſhould. take when 
the eldeſt died. | | 

A. deviſed lands to his executors, till his 
ſon ſhould come of age; and when his ſon 
ſhould come of age, then he ſhould enjoy the 
land for him and his heirs. This is à re- 
mainder EXECUTED in the ſon, and no contin- 
gency; — for the words when and then, in 
this caſe, only denote the time when the remain- 
der 1s to execute, and will no more make the 
remainder contingent——than in the com- 
mon caſe, where a leaſe is made for life, 
or for years; and after the deceaſe of the 
leſſce, or expiration of the term, then to re- 
main to another: here tho' the words be after 
the term that it ſhall remain, yet it is à preſent, 
and no contingent remainder ; — for where 
words refer to that which muſt needs happen, 
there ſhall be 0 contingency. | 

A man having two ſons, deviſed parcel of 
his lands to one and his heirs, the reſt to the 


other 
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other and his heirs; and farther willed, that 
the ſurvivor ſhould be heir to the other, if 
either dies without iſſue.— The deviſces were 
tenants in ſail, with remainders in fee, execu- 
ted of each other's part. 

A. having iſſue five ſons, (his wife being Dyer 303. b. 
enfent,) deviſes two thirds of his lands, to bis Ce. Jac. 656. 
four younger ſons, and the in ventre ſa mere, 8 " 
if it were a ſon. and zheir heirs; and if they * 
all die without iſſue- male of their hodies, or 
any of them, that the lands ſhall revert to the 
right heirs of the deviſor :—by this deviſe he 
YOUNGER ſons were tenants in tail in poſſeſſion, 
with croſs remainders to each other, and no 
part ſhall revert to the heirs of the deviſor, 
his MW till all the younger ſons be dead without iſſue- 


on WM male of their bodies. 

the But where a man having tbree ſons, and Cro Jae. 655. 
re- ſeiſed of three houſes, deviſed a houſe to each Cibert v. 

in- fon, and his heirs, with this proviſo, that if Wittey & af. 
in all his ſaid children die without iſſue of their 


in- bodies lawfully begotten, that then all his ſaid 
he meſſuages ſhall remain and be to J. S. and 


N- his heirs.— In this caſe there ſhall be no croſs 

e, remainders to the ſons ; but on the death of 

he any one of them, his part ſhall go immediately 

e- MW to F. S. who is not obliged to wait till they 

er all die without iſſue, to take it all together. 

t, A. being ſeiſed of two meſſuages, and ha- peu EE 

re ving 4 ſon and /wo daughters, by three ſeveral Dyer 330. b. 

* venters, deviſed one meſſuage to B. (his daugh- Vaughan 267, ; 
ter) in fee, another to C. (his daughter) in fee ; 3 | 

of and if C. died before her age of ſixteen years, 2288 | 

E B. then living, then her part to go to B. in | 


TIT fee; 
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fee; and if B. died without iſſue, living C. 
then C. to have her part to her and her 
heirs; and if both his daughters died without 
iſſue, then both of the meſſuages ſhould go to 
his ſon in fee.— C. died without iſſue, and her 
part went to the ſon, and not to the ſurviving 


daughter, becauſe be LAST clauſe created x0 


croſs remainder. 


« 7. S. having a ſon and ſour daughters, and 
being ſeiſed of lands in fee, and of a long 


term, deviſes all his eſtate in D. (where the 
freehold. lies,) and likewiſe in S. (where the 
term is,) to his ſon and his heirs, and if he die 
without iſſue unmarried, then to his four 
daughters, and if he marries and dies without 
iſſue then living, and having a wife, then after 
the death of ſuch wife, likewiſe to his four 
daughters. Holt, for the plaintiff in the 
writ of error, made two points: —firſt, whe- 
ther hereby an eſtate in tail of the freehold 
lands paſſed to the ſon, and the remainder to 
the four daughters, ——or, whether the eſtate 


to the ſon was a fee, and it came to the davgh- 
ters by way of executory deviſe; and that it 


was à fee to the ſon, and good to the daugh- 
ters by way of | executory deviſe, he cited 
2 Cro. 590. Roll. tit. Eſtate, 835, 836. and 
this point was yielded by the counſel on the 
other fide. — But to the 2d point, if this 
remainder of the term was good to the four 
daughters, he argued that it was, and cited 
Dyer 74, 358. Com. 590. 2 Cro. 460. and 
ſaid, that the reaſon of the reſolution in Child 


and Bayley's caſe was, for the repugnancy, for 
having 


— — 
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having firſt deviſed it to the deviſee and his 


aſſignees. This was oppoſed by the other 


Y fide, and Child and Bayley's caſe relied on; 
as alſo Roll. tit. Deviſe, 611. Leventborp and 


Apley's caſe —- Time was given for further 


argument: Holt cited Com. 590. and Lowe and 


Vindbam's caſe, 22 Car. 2. reported in Mod. 
50. M. 33 Car. 2. B. R. Sommers and Gib- 


bon, Skin. Rep. 144. 


An executory deviſe need not veſt as a re- 
mainder muſt, eo inſtante that the particular 


eſtate determines z but that the law would ſup- 


port it without a particular eſtate, and expect 


i ſhould take, per Scroggs, who cited the 


caſe of Snow and Cutler, 19 Car. B. R. But 


| North anſwered, that then there muſt be an 


apparent intent. of the deviſor, that it ſhould 
not till a certain time, notwithſtanding the 
particular eſtate determines z and that he faid 


| was the caſe of Snow and Cutler, ——for there 


the deviſe was to the heir of 7. S. when he 
comes to the age of fourteen years. Hil. 1677, 
vide 1 Freem. Rep. 244. 

A will ſhall zever operate by way of exe- 
cutory deviſe, if it may take effect by way of 


remainder, 7. e. if there is a particular eſtate 


ſufficient to ſupport it. Carth. 310. 
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Favourable diſtinctions haue been always ad- Lide Bur. r 


mitted, to ſupply the meaning of men in their laſt 


4 233, 272. 


wills; (a) therefore a deviſe to A. till he 5 _ * 


of 2 Bur. 770. 


(a) Miſtakes in the making of wills are never to be 
ſuppoſed, if any conſtruction that is agreeable to reaſon 
en be found out, 7. 4th, 1 J. 415. 


1106, 1 1114. 
anle 30. 
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of age, then to B. and his heirs, —this is an 
eſtate for years in A. with a remainder in fee, 
to B,——And if ſuch a deviſe to 4. who is 
alſo made executor, -or for payment of debts, 
it ſhall be for a certain term of years, i. e. for 
ſo long, as according to computation he might 
have attained that age, had he lived. Con. 
tingent remainders are at the common law, 


and ariſe on conveyances as well as wills; one 
may limit an eſtate to A. the remainder to | 


another; —and ſo it may be by deviſe, if the 
intent of the parties will have it ſo ; but az 
at the common law all contingent remainders 
ſhall not be good, ſo in wills, zo ſuch latitude 
is given, as if NONE could be bad; — THEY 
ARE SUBJECT TO THE SAME FATE IN WILLY, 
AS IN CONVEYANCES. An executory deviſe 
needs no particular eſtate to ſupport it, for 
it ſhall deſcend to the heir till the contingency hap- 
pen; it is not like a remainder at common 
law, which muſt veſt eo inſtante that the par- 
ticular eſtate determines: but the learning of 
executory deviſes ſtands on the reaſons of the 
old law, wherein the intent of the deviſor is to 
be obſerved ; tor, when it appears by the will, 
that he intends not the devilee to take but in 
 faturo, and no diſpoſition being made thereof 
in the mean time, it ſhall then deſcend to the 


beir — till the contingency n but if the 


intent be that he ſhall take ig præſenti, and 
there is no incapacity in him to do it, he ſhall 
not take in fuluro by an executory deviſe. 
2 Mod. 291, 29 


Therefore, 
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Therefore, every clauſe in a will ſhall be 
conſtrued ſo as to take effect according to the 
teſtator's intent, if it is conſiſtent with the 


rules of law. Atk. 1 Vol. 416. 
Tho! a perſon's name be miſtaken in a de- 


E viſe, yet if made out by averment to be the 


perſon meant, the deviſe to him is good, 

Any thing that amounts to a de/ignatio perſone 

is ſufficient. ib. 410. | 5 
A general introductory clauſe is 4 key ro 


W :xeLaix particular deviſes in the will. An- 
ah 143. 


Negative words in a will, will not diſinherit 


the heir, But they are proper to explain other 


parts of the will. 76. 

See where, by the reverſion of the lands, out 
of which grounds rents were reverſed, paſſed 
by the deviſe of the teſtator's ground rents. 


ib. 144. | . 
By the civil law, when a teſtator bequeaths a 


certain thing, which he ſpecifies as being Bis 


own, the legacy will not have its effect, unleſs 


chat thing be found extant in the ſucceſſion. 


For example, if the teſtator ſays, © I be- 


48 queath to ſuch a one my watch, or, my dia- 
* mond ring,” and there is not found in the 


ſucceſſion, either watch, or diamond ring, the 
legacy will be NULL. But, if he faith, © I be- 
* queath à diamond ring, or, 4 watch,” the 


legacy will be due, and have its eſſect. Domat 


2. 159. / 21 


In caſe of executory deviſes there can be 
NO LIMITATIONS over. 4 Mod, 259. 


One 
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One deviſes all his lands, after the death fl © 
bis executors, to A. and his heirs for ever . 
bur, if he dies, leaving no fon, then to B.- © : 
This is a good executory deviſe to B. if A. dia 
without iſſue, becauſe the contingency mui Ar 
bappen within the compaſs of a life, ſo no dau lan 
ger of a perpetuity. Prec. in Chan. 67. Lau 
An executory deviſe to ariſe within the compi ro 
of @ REASONABLE ti/me—18$ GOOD; twenty, nal hu 
thirty years have been thought a reafonabll E. 
time; ſo in the compaſs of a life, or lives he! 
for let the lives be ever ſo many, Taext 2: 
MUST BE A SURVIVOR, fo it is but a length d wa 
that life; but the court were for not going ba 
one ſtep farther, becauſe theſe limitations mak the 
the eſtale unalienable, —tvERY ExECUTORY Dill — 
vISE BEING A PERPETUITY, AS FAR As IT Gors ll da 
viz. an eftate unalienable, tho all mankind tre 
Join in the conveyance. Salk, 229, lit 
Deviſe to the 5irſt iſſue-male of A. (A. ha be 
ving none at that time) is voin. Vide Ca. u th 
B. R. temp. W. 3. 278. Salk. 229. 
J. S. being tenant for hfe, with remainder! 
to his wife for life, remainder to his own right 
heirs, made his will thus, Iten, my land at 
« I. my wife M. is to enjoy for her /ife, after 


her death it of right goes to my daughter rr 
Elizabeth for ever, provided ſhe bis beirs; n« 
% but if my daughter dies before her mother, w 
or without heirs, and my wife M. ſhall I =: 
% marry again, and have heirs-male, I be- he 
e queath all my ſaid right in V. Cc. to nz of © 
% beirs-male by ber sxcoxp baſbund, thinking Ml h 
« I can never ſufficiently reward her love; iſ * 


= „ provided 


— . ˙——. 
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provided if my ſaid wife ſhould marry again, 
ver © and fail of heirs-male, and my daughter 
B <* ſhould fail of heirs, then I deviſe 50 1. an- 
daß © nuity out of V. Cc. to my brother D. S.“ 
tr And deviſed other annuities charged on the 
dau lands to ſeveral perſons, who were bit heirs at 

aw, but HE MADE NO DEVISE OF THE LAND 
ro any ONE. The wife married a ſecond 
nail huſband, and had iſſue male, but died before 
able Elizabeth the daughter, who died without 
ves; heirs. In ejectment, the leſſors of the 
E 2laintiff were HEIRS AT LAw, —the defendant 
h of was the heir male of the wife by the ſecoud huſ- 
ding band. —— On the trial a caſe was made for 
mall the opinion of the court: firſt objection was, 
Dl ——cthat the fir? clauſe was a deviſe to the 
ors, daughter in fee, yet that was afterwards con- 
cini trouled and qualified by ſubſequent words, and 

it was intended to be 7 her and the heirs of 
ha- ber body onLy. Per cur', The perſon to whom 
„ u the deviſe over is, i. e. Heirs male of the body 

Jof the wife by the ſecond huſband, ns 1s A 
nder M STRANGER, and where the deviſe over is to a 
ſtranger, THAT will not alter the conſtruction of 
the will from what it would bave been without 
it ;—ſo that it will. continue @ deviſe to E. in 
FEE-SIMPLE ; ſo is 2 Cro. 415. and it is law 
now, and not to be drawn in queſtion, tho? it 
was once diſputed. —A deviſe to a firanger will 
not alter a poſitive deviſe to a perſon and his 
heirs, —But when this deviſe is over of a rent- 
charge, or annuities charged on land to the 
heir at law, and ſhews do was meant by 
beirs in the firſt place, then it will be a deviſe 


F to 
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to E. and the beirs of ER Bop, remainder 


to the heirs-male of the body of the wife, with | 


a deviſe over to theſe annuitants ;—and there 


is no difference, whether the deviſe over be 


of the lands, or of an annuity charged on 
them, becauſe in the laſt place be could never 
intend ibe lands themſelves ſhould paſs to the per- 


ſons to whom he had given the annuities.—Se- 


condly, per Cur, the firſt clauſe is act a de- 
viſe to the wife, or to E. for they were ſettled 
on her for life, —and what is ſaid as to the 
daughter, is only a declaration of the deviſor 
what the eſtate and condition of the eſtate was, 


and how ſhe was to enjoy it; and he could not 


ſay of right (he) was to enjoy them, if ſhe 
claimed under the will :—the conſequence of 
of this is, that the lands deſcended to E. as HEN 
AT LAW, and the deviſe to the heirs-males of 


the wife by a ſecond huſband will be contin- 


gent; firſt, Whether E. ſhould die in the life- 
time of the wife, (which muſt happen within 
the compaſs of a life ;)—next contingency, if 


the wife ſhould marry, Sc. and have heirs of 
her body by a fecond huſband. 
| fas in Lloyd and Cary's caſe,) ſhe might have 


But tho 


heirs after his death, and not within the com- 
paſs of a life, yet /o near, as there could be 
no inconvenience, if it ſhould take effect (as) 
an executory deviſe in ſuch a caſe. But this 
is not fo here; for if the words are taken diſ- 
junctively, if my daughter dies in the life- 
time of ber mother, or without heirs, —the con- 
tingency never happened, becauſe the daugh- 
ter ſurvived the mother ;, ſo the deviſe could 
2 never 
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never take effect, but will be void. —If taken 
copulatively, and (or) taken for (and) —it will 
be hard to turn words out of their natural 
ſenſe and import, unleſs there be à plain in- 
timation of the intent of the deviſor ſo to do. 
How doth the deviſor intend it copulatively ? 
What occaſion is there for it? For if the 
daughter ſurvived the mother, he might in- 
tend it for her in fee; why ſhould it be taken, 
if my daughter dies without heirs in the life- 
time of Elix. (a)? Thirdly, if it were fo, the (% Fl. in 
deviſe over cannot take effect, becauſe te the original. 
contingency never happened. Fourthly, the death 
of the daughter without heirs, 1s too remote, 
and deviſe over is void. The deviſe of the 
annuities is to take effect in the nature of a re- 
mainder; and if the firſt cannot take effect, 
all that comes after it cannot take place, it 
being not to take effect but as a remainder, 
and i ben not at all: next if the wife ſhould 
marry again, and have a fon, and ſhould die 
without heirs males, — this is a// too remote, 
ſo the deviſe over is void, becauſe to commence 
on a contingency too remote; and if it cannot 
be good by way of executory deviſe, then it 
muſt be by way of remainder; and—1t can- 
not be good as a remainder, becauſe here is 
uo particular eſtate to ſupport it to any one; for 
there was no particular eſtate at all, what went 
before being only a declaration of what did be- 
long to the daughter, and as this contingent 
remainder had no particular eſtate antecedent 
to it, it is void, Not good as an executory 


deviſe, becauſe the contingency never hap- 
F 2 pened, 
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pened, or if it did happen, it was too re. 
mote, and ſo void, therefore THE HEIRS. a7 
LAw have a good title. — Fifthly, If the fon 
of the wife by the ſecond huſband could take, 
he would take a fee- ſimple, ſo that the teſtator 


was miſtaken in the law; for he thought he i 


had deviſed to him but an eſtate-tail. Judg- 
ment for plaintiff, E. 7 Geo. 1. B. R. Wright 


and Hammond, 2 Abr. Eq. 338. pl. 11. Vin, | 
Abr. tit. Deviſe (L. 2.) Ca. 32. S. C. in to. 


dem verbis. 


A. ſeiſed in fee has two ſons, B. and C. 
both unmarried, and deviſes his lands to 


years, in truſt to 
pay 30 l. per annum to his eldeſt fon B. for 
life, with power of diſtreſs, and on ſeveral 
other truſts (fome of which are remote) re- 


* 


mainder to the firſt and every other ſon of 


B. in tail, remainder to C. the ſecond ſon for fi 


life, remainder to his firſt, c. ſon in tail i 
By the better opinion, this 


remainder over. 
is a good executory deviſe to-the firſt ſon of ;. 
T. 1722, Gore and Gore, in B. R. 2 Will. 28. 

A. deviſed a term for years to his wife for 
life, remainder to his ſon and daughter ; this 


is an executory deviſe. 2 Mod. Ca. in Law and 


Eg. 101. 


A. ſeiſed in fee, and, having three ſons, (C. 


E. and R.) deviſed Blackacre to G. his eldeſt 
ſon and to his heirs, =White-acre to E. his fe: 
cond ſon and his heirs, —and a rent- charge of 
50 l. per annum iſſuing 
R. and his heirs; proviſo that if either of his 
tons die without iſſue, the other 7wo living, 

10 


out of WWhite-acre to 


| 
4 
| 
| 


and Revocations. 


ſo as his eſtate in lands ſhould come to the other 
two ſons, then the rent ſhould ceaſe. —G. died, 
leaving iſſue the defendant, and K. died ſans 
iſſue; ſo this contingency could never happen, 
becauſe G. had iſſue, and he being dead, and 
R. alſo without iflue, their eſtates in lands 
could never come to two, where E. alz;:2 
was ſurviving 3 ergo the rent charge mult 
deſcend to defendant as heir at law, being the 
ſon of G. the eldeſt ſon of the teſtator⸗ for 
this is an executory deviſe to two, on the con- 
tingency of one dying in the lifetime of the other 
two, which contingency mult ariſe within the 
compals of one life, ——otherwiſe it is void; 

it is plain the teſtator intended this be- 
nefit of ſurvivorſhip during his ſens lives only. 
Judgment for defendant, I Med. Ca. in Law 


and Eq. 347. 


Deviſe of a perſonal eſtate to A, for life, 


and afterwards for her children, the yearly 


intereſt and produce to be for their mainte- 
nance, until the ſons ſhould be twenty-one, 
and the daughters eighteen, at which reſpec- 
tive ages their reſpective portions to be paid 
them, and for want of ſuch iſſue, then to B. 
A. dies without iſſue, the deviſe over to 
B. good, the words | for want of ſuch iſſue] 
being the ſame as [ for want of ſuch children}. 
2 Will Rep. 421. 

A conſtruction in favour of executory de- 
viſes to ſupport the intent of the teſtator, 
will be made either in the courts of law or 
equity. if it may be done conſiſtently 


„ with 
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with the rules of law. Ca. in Eq. temp 
Talbot 44. 

An executory deviſe of an eſtate of inhe. 
ritance to a grandſon unborn, when he ſhall 


attain the age of twen you years, is good, £ 
and there is no danger o | 


ITeſtator deviſed to A. and his heirs, and | 
if he die before twenty-one, then to B. and i 


a perpetuity. ib. 


his heirs ;—A. died before twenty-one, but g. 


died before him, yet B.'s heir may take under | 


the executory deviſe. Vide 2 Abr. Eg. 342. 


c. 21. cites Vin. Ar. tit, Deviſe, (L. 2.) | 


ca. 38. 

In the caſe of King and Withers (11 Juh 
1735.) a contingent deviſe of a perſonal eſtate 
was held to be not a poſlibility only, but an 
intereſt veſted and tranſmiſſible, per Lord 
Talbot, and affirmed in Dom Proc. Ibid. 


How far the words of a will ſhall be ſaid 


to convey croſs remainders, or not. See 
Annaly, 22. 
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5th, Of terms for years, and uncertain 
intereſt. 


F a man deviſes land to his executors for 8 C. 59- 4. 
payment of his debts, and until they 8 

paid, the remainder over; there is no doubt Z 112 3. 
but the remainder is good; but the queſtion 236. 4. 
was, What eſtate the executors bad?“ For 

there being no particular eſtate expreſſed, if 

they ſhould adjudge an eſtate for life, then 

their eſtate might determine before they re- 

ceived ſufficient to anſwer the end of the de- 

viſe; for on their death it could not go to 

their executors :——therefore it was ad- 

judged an wncertain intereſt, which ſhould go 

from executors to executors FOR PAYMENT or 

DEBTS. 

If a man poſſeſſed of a term for years de- Ro. Abr.831. 
viſes the lands to another generally , — the 
deviſee ſhall have all the term without any li- 
mitation to determine on his death. 

A. deviſes his lands to his executors till his 3 C. 20. b. 
ſon comes of age; the profits to be employed! ©Hanc ger 
in the performance of his will; tho' the ſon * 
dies before he be of age, yet he intereſt of ihe 
executors. continues till he M1GuT have been iof 
age, if he had lived; for fince the intention 
of the deviſor governs in wills, it might de- 
ſtroy that, if the executors intereſt ceaſed on 
the death of the ſon; and it is reaſonable to 
believe that the teſtator, found on a com- 


F 4 putation, 
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Cre. E. ix. 2 52. 


2 Leon. 221. 


4 Co. 82. 


8. Flix. 8oo. 


Law of Deviſes . 
putation, that the profits of the land would 
in that time anſwer his debts, Sc. ſo that 
this is a good deviſe of the term until the 
ſon ſhould be twenty-one, THOo' HE DIED BE- 
FORE, 

For this reaſon it was adjudged between 
Smith and Haveris, that if a man deviſed 
land to his wife, until bis jon was of age, 
to provide his children with neceſſaries; 
that if the wife died before the ſon was of 
age, her intereſt did not determine by ber 
death, becauſe it was not matter of meie 
confidence ; — and, 


judgment in Dyer, it ſhall go to ber exe- 
cùtors. 


But if the deviſe had been, that the land 
ſhould deſcend to his ſon, but that his wife 
ſhould take the profits thereof until the full 
age of bis ſon, for his education, — here is 
nothing deviſed to the wife, but 4 mere 
confidence that ſhe ſhall tate the profits for 
the education f her ſon, and by the will 
ſhe is but in the nature of a guardian, or 
bailiff, for the benefit of the infant, which 
determines by her death, and her adminiſtrator 
ſhall not meddle. 

A. deviſed his lands to B. and C. and the 
ſurvivor of them, until 800 J. be raiſed out 
of his lands; it was adjudged, in Corber's 
caſe, that B. and C. ſhould have the land 

no longer than they might have received out 
of it the profits; and if a ſtranger enters 
after the death of the deviſor, they may 
have their action for the meſne profits, but 


cannot 


according to the 
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cannot hold the land longer than the ſum 
might have been levied; for if that were al- 
lowed,” they might make it an eternal charge 
on the heirs eſtate; but if the heir himſelf 
enters and diſturbs them, they may hold over, 
for the heir ſhall have no benefit of bis 'own 
wrong, or they may have their action againſt 
him, at their election. | ef 
A term was deviſed to B. and if he died 2 94 '5t, 
within it, the reſidue to go to C. after he 
attained his age of twenty-one years, B. I 
died, and then C. died before he came to 
that age: by this deviſe B. bad the whole 
term in bim; for if a termor deviſes his 
houſe or his term without -more words, the 
deviſee has the whole term, and THE REs1- 
vor OF IT, WAS TO GO TOC. ON A PRECEDENT 1 Ro. A. 831, 
conTINGENCY ; Which was when he came of 
age,, which NEVER HAPPENED; conſequently 
his executors* can never have it; and the 
executors of the deviſor have neither an in- 
tereſt nor a poſſibility of one, becauſe he made 
a total diſpoſition of the term; — as if a 
copyholder for life, ſurrenders to the uſe 
of B. for life, who is admitted, and dies in 
the life of A.—— A. ſhail have no benefit by 
ſurviving him, becauſe THE WHOLE INTEREST 
WAS SURRENDERED; therefore it was ad- 
MW judged in the principal caſe, that the execu- 
tors of B. ſhould have the remainder of the 
term. 


If a term for 1000 years be deviſed to A. 3 Lev. 264, 
the remainder to B. and the heirs of his body, 205. 


the whole term is veſted in A. — and Doufe v. Earl. 
B. 
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1 Balfr. 42. 
Ezbff v. 
Chopley. 

Cro. Tac. 259. 
Telvert. 185. 
The reaſon 
of this, be- 
cauſe the en- 
try of one 
jointenant is 
the entry of 
both, 
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B. has only a poſſibility, and no intereft veſts 
in bim until the death of A. becauſe by the 
ſtrict rules of the common law, an ESTATE 
OF FREEHOLD IS GREATER THAN ANY TERM 
FOR VEARS. 

A copyholder devifed his lands to A. and 
B. his two ſons, and to the heirs of their tuo 
bodies begotten ; — and wills that each of 
them ſhall enter at their ſeveral ages of twen- 
ty-one years; and that his executors ſhould 
take the profits until they came to their ſeveral 
ages of twenty-one years; — the executors may 


take the profits until they are both of full 
age; for the will is no more, than that his i 
executors ſhall take the profits of the land 
until they accompliſh their ſeveral ages cf 
twenty-one years, and be they ſhall haye iſ 


the land zointly. 


6th. 0 
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6th. Of deviſes by implication: 


| HE law in conveying eſtates did ct Yaugh. 261. 
| T regularly ſuffer any to paſs by implica- 
tion, becauſe it is @ manner of transferring 
10 way agreeable to the plainneſs and ſolem- 
8 nity of the law; — as, if 4. ſurrender to 
d | the uſe of D. and B. and the longeſt liver, 

and for want of iſſue to B. the remainder 

over to C.——this being a conveyance by 
law, was but an eſtate for life to B. and no 
; WW eftate-tail by implication ; but, as there has 
been great favour and latitude allowed in 
the diſpoſition of eſtates by will, and in 
_ conſtruction of them, the judges, to ſupport 

the intent of the deviſor, where it is very 
apparent, have admitted eſtates by implica- 
tion, tho' to the diſinheritance of the heir 
at law. 

As if A. deviſes his land to his heir, after * 288 
the death of his wife, this is a good deviſe * FT. 
to the wife for her life, by implication z for 13 H. 7. 17. B. 
by the expreſs words of the will, the heir 
is not to have it during her lifez and if the : 
| wife has it not, none elſe can; for the exe- 
cutors cannot meddle with it; but they Cre. Fac. 75. 
doubted in Horton's caſe in Cro. Fac. if the Rep. in. Eg. 
deviſe had been to @ ſtranger after the death 5% ,, 
of the wife, whether ſhe ſhould take any 3 2 Tilden. 
eſtate ; for that is but a demonſtration when Bro, Dev. 52, 
the eſtate of a ſtranger thall commence, and 2 5. 53. 


it ſhall go ta the heir in the mean time, Feogs. 265. 


2 Lev. 207. 
who Smartle ag 


Scholar. 
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who ought not to be diſinherited without the 
apparent, intent of the deviſor; — the au- 
thority of Brook is direQly againſt that opi. 
nion; for, he ſays, if a man wills that I ſhal 
have his land after the deatli of his wife: 
that ſhe hath an eſtate for life By. 1MPLICaTION; 
yet the later authorities have ſettled that 
point, and wirn GREAT REASON, have pre- 
ſerved the right of the hair, unleſs the impli. 
cation — 2 excludes him, a8 it does in 

the principal caſe. Win 
Vaugh. 262. But if a man deviſes all his paſtuce hd 
Cre. Car. 368. in D. to his youngeſt ſon ; and alſo wills that 
-all bargains, grants, &c. which he had from 
C. ſhould be to his youngeſt ſon and the heir; 
of bis body; here it was reſolved, that the 
youngeſt be ſhould” not hade an eſtate- tail in 
the paſture "of D. by implication ; for Thr 
WORDS or A WILL TO DISINHERIT THE HEIR 
AT LAW, MUST BE VERY PLAIN,” AND HAVE 
A CLEAR AND APPARENT INTENT 3z——and 
this at moſt could have been bur a poſſible 
implication, that the deviſor might have in- 
tended his ſon an intail in the paſture ; which 
is not ſufficient to deſtroy the plain title of 

deſcent to the heir at law. 

Cre. Fac. 75. A. leaſes 'on condition that the leſſee 
Vaug b. 265 ſhall not alien to any, beſides his children: 
1 Ro. Abr. 844. 
after the death of his wife; it was ad- 
judged that the deviſe was no breach of the 
condition, as the wife took no eſtate by im- 
plication, for there can be here but a poſſible 
implication at moſt, and fince the intent 5 
che 


—— The leſſee deviſes the term to H. Bis ſon, | 


* aud Revocations. 77 


the deviſor is the beſt rule to conſtrue wills 
by, it would be abſurd to ſay, that the deviſor 


intended to convey ſuch an eſtate which muſt 
E forfeit his ow]; therefore the executors 
E ſhall have it while the wife lives. 


A man makes à perſon executor of all his Rep. in Eg. 
goods, lands and chattels ;——and leaves no '37- 
lands, but lands of inheritance ; theſe words 5 va 

. Enrices 
will not paſs the lands to the executor, be- 
cauſe the heir ſhall not be diſinherited with- 
out a neceſſary implication in them, for they 
do not ſignify a diſpoſition of, thoſe. lands to 
the executor. 5 

Quere, If it had been deviſed to the ex- C.. Fae. 75: 
ecutors after the death of the wife, ſhould Vg. 361. 
ſhe have an eſtate for life, —or, ſhould the 
executors have it during her life, to per- 
form his will, and after her death as le- 
oatees ? 

A. ſeiſed of a manor, part in demeſnes, Moor g. 243 
and part in ſervices, deviſed all the demeſnes 7:25. 265. 
to his wife, .expre/ily for life, and all the 
ſervices for fifteen years, and then deviſed 
the whole manor to a ſtranger after her 
death; it was reſolved, That the laſt deviſe 
ſhould xoT take effect till arTER ber death; 
and yet ſhe ſhould not have the ſervices for 
her life by implication, but that the heir 
ſhould enjoy the ſervices after the fifteen 
years, while ſhe till. lived; for there ap- 
pears no neceſſary implieation, that ſhe 
ſhould have the whole for her life, with an 
excluſion of the heir, and a poffble implica- 
tion is not ſufficient to exclude him: for no- 
thing 


* 


78 Law of Deviſer 


thing but the apparent intent of the deviſy purch: 

can do that ;——but, if the devifor had ſaid, ber fo 

That after the death of his wife and the tran. MW 

ger, the heir ſhould have the manor ; tber 
the wife by neceſſary implication ſhall have 

the whole manor for her fe ; for the deviſor 
| Ef intent is plain, That the heir is not to hay 
| the manor while the ſtranger and the wife 
| © - lire, and the ſtranger cannot take any thing 
l while ſhe lives. 
| 


Cro, Eli. 16. From this it appears that the rule, viz. i 
—— WHERE A DEVISEE TAKES ANY THinc iſ 
BY AN EXPRESS DEVISE,” HE SHALL NOT HAV 
ANY OTHER THING DEVISED BY THE SAME WILL 
| BY AN IMPLICATION,——is deſtroyed by the 
diſtinction of a neceſſary and a poſſible impli- i 
| cation; for the former caſe proves that a n:- 
| | ceſſary implication will give an eſtate, tho" tht 
= | deviſee took by an expreſs deviſe before. and, 


a poſſible implication is ſufficient in no caſe to A. 
. convey an eſtate in diſinheriſon of the heir, of h 
for that is the principal point between Gar- C 
diner and Sheldon in Vaughan, where the words withe 


of the will appear to be, « That in caſe main 
„ my ſon G. and and M. and K. my daugh- the | 
« ters, die without iſſue of their bodies, then ¶ the 
my lands to remain to my nephew V. word 
It was judged, that the deviſe to G. being © {© 
fon and heir, was void, and that the daughters I enn 
took 10 eſtate by that poſſible implication; iſſue 


but their dying without iſſue is only a de- A 
ſignation of the time when the nephew is to plic: 
= | take: 


e. 
A. deviſed to his wife 600 J. to be paid E= 
to J. S. for the payment of the lands he 
— purchaſed 


1 


& RV Ob 
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Ipurchaſed of him, and are already ſettled on 
Ther for her jointure ; — the lands were abt 
ſettled on her; adjudged they did not paſs by 
Iche will, by implication; for there appears 
Ino intent that ſhe ſhould have them by the 


will, conſequently they cannot paſs from the 
heir at law by implication; ſo that the de- 


viſor was only miſtaken as to the ſettlement 


of them in his lifetime. 


A. deviſed all his eſtate, real and perſonal, 1 Ch. Ca. 196; 


for payment of debts and legacies, and de- 57. 


decreed a good deviſe in fee, but no implied 
truſt aroſe to the heir at law for the ſur- 
plus; for by that conſtruction the deviſee 


the legacy of 100 J. to the heir at law, is in 
this caſe an excluſion of the heir from any fur- 
ther benefit. 

A. has fons, B. and C. and deviſes part 
of his lands to B. in tail, and the other part 
to C. in tail, and if any of his ſons died 
without iſſue, that the whole land ſhould. re- 
main to 4 ſtranger in fee; C. died, yet 
the ſtranger could not enter into bhᷣis part, for 
the other brother took it by implication, the 
words of the will being, That the whole 
* land ſhould remain to a ſtranger, which he 
cannot have while either of the ſons or any 
iſſue of their body be living. | 

Another rule relating to deviſes. by im- 
plication is this, That, where the deviſee 
takes a PARTICULAR eftate of inheritance by Ex- 
PRESS Words in the will, — ſuch eftate ſpall 

| NOT 


North. v. 


viſed 100 J. to his heir at law. This was Crampton. 


BY Ta of Deviſs *> 


Nor be ENLARGED by implication; for ſince 

deviſes by implication are allowed in favour 

to wills, that is where the intention of th; 

0 teſtator may be PRESUMED, the judges vil 

4 ſupport it, tho? it be not expreſſed in plain WM 
Dyer 17, 12. words, ——yet there is no room for ſuch iſ 
— 75 114 conſtruction where the deviſee hath an eſtate lf 
er Ws 3. given him by expreſs words in the will; I lis. 
4 3 aur. 230, for that would be to over-rule the plain | their 
meaning of the teſtator againſt his own iſ Dave 

words. Therefore if A. deviſes to B. for Ml bavit 

life, the remainder to C. and the heirs- male The 

of his body; and if it ſhall happen that C. PE 

die without heirs of his body, then the re- r hl 

mainder to D.— This is but an eſtate in be 

tail-male to C. becauſe that eſtate being given each 

to him by expreſs words, ought not to be denol 
over-ruled by implication, that the teſtator Pave 

intended him a greater eſtate by the words, ſuch 

F be chance to die without beirs of hi * 1 

« body.” et | Vile 

1 Bulf, 63. A deviſe to A. and his beirs-male, and if 4 
Dyer in Mar. he dies without heirs of his body, then to i dies 
171.4 remain to B. in fee. This too is but an i With 
eſtate in tail-male to A.-—for the law ſup- if 7 

plies the words of his body; and ſince the The 

deviſor only gave it by expreſs words to him th 

and bis heirs-male, it would be againſt his a" 4 

plain words, to let in his iſſue female by im- 4 

plication, on the other words, viz, If he dies if 

without heir of his body. . Tha 

A. having ifſue a ſon and two davghters 

Bendl 212. by ſeveral venters,—the ſon died leaving two 
 Clatche's caſe. daughters; —and then A. deviſes one of his for. 


Dyer 330. b. 
Vaugb. 267. 9 meſſuages 
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meſſuages to B. his own, daughter, and her 
heirs for ever, and his other meſſuage to C. 


his daughter, and her heirs for ever; and if 


3. died without iſſue, living C. then C. ſhould 
have B's part to her and her heirs; and if 
C. die before the age of ſixteen years, then 


. ſhould have her part in fee; and if both 


his ſaid daughters ſhould die without iſſue of 


their bodies, then bis grand-daughters ſhould 
8 have the meſſuages. — C. died without iſſue, 

having paſſed her age of ſixteen years. 
The grand-daughters had judgment for ber 
part; and the words of the will, viz. © If 


& his two daughters died without iſſue of their 


* bodies,” did not create croſs remainders of 
each other's part by implication, but only 
denoted the time when the heirs at law ſhould 
bave the meſſuages. For, (ſays the book,) No 
ſuch implication will ſerve when there is an 
expreſs gift and limitation made to the de- 
viſees by the teſtator himſelf. _, * 

A. had three ſons, B. C. and D. and de- 
viſes. lands. to C. and D. and if C. dies 


without heirs, D. ſhall have his part, and 


if D. dies without heirs, B. Mall have it. 
The queſton was, What eſtate D. had in 
this moiety? For it was agreed that C. had 
an 2 by implication, by force of the 
words ſubſequent to the deviſe, i. e. and 
* if C. die without, Ge... Nudigate argued, 
That if the teſtator had gone no farther, 
but only ſaid, I deviſe. theſe. lands to C. and 
D.— neither of them had had but an eſtate 
for life; and then, when the teſtator by ſub; 

| 6G ſequent 
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ſequent words enlarges the eſtate of one of 
them, and retains it to the part of one of 
them, (by ſaying B. ſhall have it) the word 
4% 1“ ſhall — only to C.'s part, that waz 
before deviſed to D. if C. dies without heirs, 
he court inclined to this opinion, That 
D. had but an eſtate for life in his moieries, 
beeauſe implications that carry eſtates OUGHT 
TO BE PLAIN-AND STRONG,—10 gave Judg: 
ment niff. 1 Freem. Rep. 85. 

Where an eſtate is S by implication, 
it muſt be a neceſſary implication, 
as, a deviſe to the heir after the death of 
wife, the wife takes an eſtate for life by im. 
plication, becauſe it is plain his intent was, 
that the heir ſhould not have 17 till after her 
death. Per Lad. Keeper. 2 Freem. 270. 
An . 0m in a deviſe to di/inberit an 
heir, muſt even aT Law be a neceſſary impl. 
cation. Prec in Chan 484. 

Where an intail is granted by implicetion, 
it is eder in favour of an beir at law. to 


whom no eſtate being given n by th will, {6 
as to enable him to take by purchaſe; and 


there ag by a neceſſity if he takes at all, of 
4 


his taking by deſcent ;—— therefore to ſuppon 
the intention of the teſtator, that the heir 


ſhould take, be law creates By IMPLICATION 
an eftate-tail in the anteſtor, to veſt it in the 
ue by deſtent. But where there is'a pro- 
viſion bow it ſhall go to the iſſue, this reaſon 
entirely ceaſes. ' Emcas's Rep. 403. 


eee of land to the teſtator's ſecond 
ſon, for his life,—he, or his heirs, paying 
à rent 


and Revocations, 


n tent thereout to the eldeſt fon for his life, 


and after the death of the ſecond ſon and bis 


; wife, remainder to the firſt, Sc. ſon of the 


ſecond ſon ——'The wife of the ſecond ſon 
had an eſtate for life by implication, by the 
opinion of Ld. C. Parker. T. 1718. Willis 


and Lucas, 1 Will. Rep. 472.— But this 


point was referred to the judges of B. R. 
Ihid. 476. | 

A deviſe that if PVilliam the eldeſt ſon of 
the teſtator ſhould happen to die without 
iſſue, that ben and not otherwiſe, after Wil. 


 fiam's death, he devifed it over to his fon 


Ric bar and his heirs z — held that Villiam 


_ took an eſtare-tail by implication. 'Comyns's 


Rep. 372. | I | | 
Deviſe of a perſonal eſtate ro a daught& 


by a ſecond wife, and if ſhe died before 


twenty-one,” ot marriage, and his daughter 
by his firſt wife ſhould have one or more 


ſons, ben the teſtator bequeathed his per- 


ſonal eſtate to ſuch ſon as ſhould firſt attain 
the age of twenty-one; but if no ſuch ſon, 
then to J. S. The daughter by his ſecond 
wife died under twenty one and unmar- 
ned. The daughter by the firſt wife 
had a ſon, during whoſe infancy a bill is 
brought to have the produce of the perſonal 
eſtate placed out and improved for his 
benefit. The court declared, That all the 
intereſt, income and profits that had ariſen, 
or ſhould ariſe from the ſaid eftare, from 
the death of the teſtator's daughter by his 
ſecond wife, ought from time to time to 
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be accumulated, added to, and go along 

| with the ſurplus; and that in caſe the plain- 
£ tiff died before twenty-one,” the intereſt, 
income and ſurplus, muſt go and belong to 
ſuch perſon and perſons, as ſhould, be intitled 
thereto, according to the contingencies men- 
tioned. in the teſtator's wil 14 Will. Rep. 
* by way of note. 


* * » N . » 0 | : 
* 


ath. What circumſtances . are. "neceſiary 
thy 32 Hen. 8. and Ys cen 2. Fa 
&c. 


(.) Although F N the circumſtances of à will, abs firſt 
the judges are that occurs is WRITING, this the: ſtatute 


1 wakes abſolutely neceſſary to be done in the 


tions of wills, LIFE Of the 'teſtator, ——the better 1 preſume, 
that if poſſible, o prevent all frauds and diſputes which , this 


the intention of manner of conveyance will be liable to; but here 


the teflator ; 
may prevail ; . will be neceſſary to diſtinguiſh between 


yet where the the frauds which concern lands in mylitary 


teſtator makes tenure,” and thoſe of burgage-tenure and 


the diſpoſition gavel-kind the former ſort,” for the 
of his eftate as ; 


the law would. have done, had he been filent, or where his diſpo Gtion it 
made in ſuch general terms, that his intention is altogether 270 and 
uncertain, and cannot be collected from the words of the will; or where 
the teſtator is eſtabliſtung a ſettlement againſt the reaſon and policy of the 
law; in theſe caſes.the judges have thought fit to reject the will 
2 New. Abr. ofthe Law 79. | 1 


ä . | "reaſons 


— te te. to 
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reaſons 1 noted, were not deviſeable 
until the Ttatute 32 Hen. 8. therefore, the 
circumſtances which it appoints in this new 
diſpoſition of land maſt be obſerved bur theſe | 
are not requiſite in deviſing the LATTER ; 
for the people of Kent, (where the cultom of 
gavel-kind moſt prevails,) happily ſecured 
their land from any innovation of the con- 
queror ſo that AFTER THE CONQUEST THEY 
STILL CONTINUED FREE, and not ſubject to 
the feudal duties, the preſervation of which 
hindefed the diſpoſition of other lands; there- | 
fore that Pow 4 ſtill continued their old 
power and cuſtom to diſpoſe of their lands ac- 
cording to. the natural notion of property by 
will, or alienation ; ſo that lands of this tenure 
are NOT SUBJECT to the circumſtances required 


t WW by that” ſtatute, becauſe tbey were devi ſeable 

le BEFORE, 

Ic For the ſame reaſons, lands of burgage- Co, Lit. 111. 1 
„ tenure might after that ſtatute have been de- 4 
1 viſeable by will zuncupative; for whoever had 
re i the ſeigniory of theſe lands, the fee-ſimple F 
n ſeems generally to have been in the corpo- ' 
nation, which rather intended the improvement - Di 


F trade, than ihe military ſervices; and as an 
ie WW encouragement to that, the inhabitants or 
tenants of thoſe boroughs were allowed to 
> MW diſpoſe of thoſe lands by will, for proviſions 
of younger ſons; the eldeſt being generally 
he ſettled in his father's trade in his lifetime, 


* conſequently provided for. 
A. declares to B. his will was, That C. Cre. Eliz.108 
i ould have his lands ;—B. recited the words, 


G 3 and ö 


Law of Doviſes 


and afked . if that was his will, who an- the 
ſwered it was. B. wrote down the words int 
without the appointment and conſent. of 4. it 1 
' in, his life; — this was adjudged a void MW fg 
deviſe within the ſtatute, becauſe it was not MW no! 
; only done without the conſent or command of of 
| the deviſor, but of the [party's own .head;— ha- 
if B. had wrote the will, and afterwards had W pa 


read it to 4, who had agreed, thi * ſubſe vent it; 


aſſent had made it as valid, as if it had been ch: 

firſt wrote by his appointment. n 

Moor pl. 314 If a man expreſſes in à letter, that his land, pe- 

after his death ſhall go after ſuch a manner; ene 

| this bas been adjudged a good deviſe, che 
geſides the circumſtance of writing, called W the 
i the inception, there are others to be conſi- 4 
i dered, viz. the progreſſion or publication, WH #: 
= - and conſummation by. death, of the teſtator; | 
and we muſt carefully conſider his ability and an. 

| intent at each of theſe times. | and 

Co. 31. For if A. be ſeiſed of ten acres in fee, the 

* Com 344: and deviſes; all his lands to B. and then, pur- bef 

2 chaſes Black- acre; this ſhall not paſs by vil 

the will, according to the judgment in Brett ſti 

= and Rigdon's' caſe, for the ſtatute only im- 
owers perſons having lands to deviſe: A. int 

had not Black-acre, at the making his will, let 

: therefore on 

| : WY m: 

2 — — —— {ot 

by The words of the Stat. (32 Hen. 8. c. 1.) being, Vo 

that “ all and every perſon and perſons having, or which rel 

.. - * hereafter Hall bave any manors, Cc. ſhall have ful if, 

„ aud free liberty, Sc. to give, diſpoſe, vu, and de- th 


„ vile, Ic.“ 
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therefore not within the ſtatute; and ſince the 

intent or the deviſor is. the beſt rule in wills, 

it is reaſonable to conclude, that he never de- 
ſigned to convey Black-acre, for he had it 

not in his power when he ſetiled the diſpoſition 

of his other poſſeſſions.— But if 4, by will Pl. Cn. 344 
had deviſed the manor of Dale, or Black-acre, © 
particularly. ſpecified, and afterwards purchaſed 

it; this deviſe, they ſay, may carry the pur- 

chaſed land, tho' the deviſor had it not at 

the time be made his will. —for there ap- 

pears to be his intent to purchaſe it for that Ventr. 241. 
end; ſo if in the former caſe he had publiſhed 

the will after the purchaſe, thai would carry 

the land, for publication of @ will amounts in 

law to a making, and ſo is in the nature of a 

very will. 

If a man orders another to write his will, 3 Ce. 31. 4. 
and to give Black-acre to F. S. and his heirs; | 
and White-acre to J. N. and his heirs; 
the writer ſets down the deviſe to F. S. but 
before the deviſe to J. NM. is written the de- 
viſor des. — Theſe being ſeveral and di- 
ſtint deviſes, J. S. may claim his, becauſe 
it was fully expreſſed and written according ta the 
intent of the deviſor; but if the writer had Mor gl. 
ſet down a devile in fee, where the deviſor | 
only intended an eſtate for life; or if he had 
made an eſtate on condition, where the devi- 
for mentioned an. abſolute. eſtate ; 1% are 
void deviſes,. —becauſe they. are no way cor- 
reſpondent to the intent of the deviſor; but 
if, in this laſt caſe, the deviſor on reading 0 


. 


the will had diſallowed the condition as no, Ela. 100. 


4 part 2 Rel. 46, 
: | 617. 
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part of his will, but that it ſhould ſtand good pub 
for the reſt; this had made the eſtate abſoluie, I a wi 


according to the firſt intent of the deviſor, tion 
tho". there had been no alteration in the will land 


during his life. and 
1 Chan. ca, A. agrees with B. for the purchaſe of Wl licat 
39- copyhold lands, which were ſurrendered out WW by t 


of court to the uſe of 4, but before admit. lan 
tance A. dies ſeiſed of other copyhold land, mah 
having made bis will ſubſequent to'the contract, 
and thereby deviſed all! his copyhold land to | to 
| 
| 


J. S. lt was ruled in Chancery, that he 


copybold agreed for, paſſed by the will; for after 1 | 
Agreement the purchaſer might in equity re- ¶ mit 
cover the land, and oblige B. to execute 'a Wh tim 
conveyance ; and until ſuch conveyance exe. «nd 


cuted, the vendor ſtood ſeiſed in truſt for the for, 
purchaſer as be ſhou!d appoint; therefore if, N of 


| after articles agreed on, for a purchaſe, the lia 
| purchaſer deviſes the lands, and dies before WW not 
conveyance executed, yet tbe land paſſeth in nor 

equity ; for tho? according to ſtrict notions of to 

law, the deviſor hath not lands within the in 

fatute until a conveyance executed, whereby MW the 

he becomes ſeiſed of them; yet after the arii- Nan 

cles of purchaſe, the purchaſer is only conſi- J. 

dered as maſter of the land, therefore in equity pul 

will be allowed to diſpoſe of it. | tak 

| to 

at amounts to a new publication, and the pe: 

7 cells thereof.?] his 


Pollexf. 548.” A new publication of a will is, in ef: k 


I Ventr. 341. . * . cn. | ; 
Pl. Com. 344 making I a new will; ſo that, . the 


— 1 N 
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publication, it has the force and operation of Meer 404. 
a will jut made at the time of ſuch publica wy 2 
tion.— Therefore if à man deviſeth all' his 7” Rl. 
lands, and afterwards purchaſes oller lands, 403. 
and then new publiſhes his will; this hew pub- 
ſiacation has made it a new will, conſequently 
by the deviſe of all his lands be new purchaſed 
lands ſhall paſs; for there is no neceſſity to 
make any alteration in the will, becauſe the 
words are ſufficient on the new publication, 
to carry all the lands he is ſeiſed of at the 
time of publication, . e rake 

But this muſt be underſtood with this li- 
mitation, that the wordt of the will at the 
time of the new publication be proper ta convey, 
and ſufficiently denote the perſon of the dxviſte; 
for, if there be any change betweeg the time 
of firſt making the will, and the new pub- 
lication; in ſuch caſe, the publication will 
not alter the original in: ention of the deviſor, 
nor the import of the words of the will, ſo as 
to make the perſons named in the will, take = 
in a different. manner, than was intended by Pl. Com. 345. 
the original words of the will; — therefore if 


f 3 8 Fennel. Ness. 
a man deviſes land to J. S. and his hęirs, and Rigdon. 


J. F. dies in the life of the deviſor, a' new i ener. 341. 
publication will not make the heir 6f 7. 8. 
take by the will; becauſe tho? the devife was | 
to J. &, and Bis heirs, and from thence it ap- | 
pears to be the intention of the devifor, that 
his heirs ſhould have the land, yet as they 
were named in the will to take ) deſcent and 
Rmitation of eſtate, and not as @ deſignation of 
the pefſon who ſhould take immediately, the 
deviſe 
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daexiſe was void, and the new publicatich 
could not make it good, publication makes 
__ -- alteration in the will, and has no other, ef. 
+ - fect than this, That if the words be prope 
to conyey and deſcribe; the perſon to take, i 
wakes that will, tho of ever ſo long a date, 

fo be as perfeBtly new os if vu then made. 


Pl. Cm. 345. Nor. would it be any alteration, in the cad, 
ky if the. teſtacor at the time of the new. pub. 
Gi. lication, had taken notice of the death of 


422. J. S. and thereupon had ſaid, that the heir 
Moor 353. Of J. S. ſhould be his heir, and have all the 


takes notice of) are of no effect. 


e. 9 . 


J. K. made his will in writing, and de- 


eg AY UA | 
The 1— died afterwards in the life of the 


j ; „ þ THY it at 

| Berries, F. F. ſhould haye the land which bis ſoo 
7 349* J. C. quid have, had ; —5-yert, neither ibe 

| 5. ach. publication, nor the parol declaration, would 


1 Med. 267. Carry the land to the/grandſon;; for it is plain 
2 Med. 313. the grandſon was not, to. take originally by the 
3 K. 845. will; and it is as plain, that the new publica- 
. tion makes no. alteration, in it; and then the 
parol declaration being no part of the will 
cannot change the deviſe from J. S. the ſon, 
to J, S. the grandſon; for—no paral declare; 
ratian can carry lands ia one perſan, when lit 
243 b wor 45 
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** ting, and figned by the party deviſing, or Tome 


for the original words of the will were Tuff: 
cient to Carry, t the new purchaſed land; the 
annexing the. codicil ſufficiently declared the 


troduced this « fene a land by will, did 
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and. J. S. deſires to purchaſe from him the 
lands he bought laſt ; but the deviſor refuſes, 
and ſays, it. all go to the executors, who were 
like ewile the deviſes ; and afterwards. he. an- 
nexes a codicil to his will, by which he make; 
2 further diſpoſition of his perſonal eſtate, and 
then dies; this is a ſufficient, re- publication 
of his vill 10 paſs the. new purc aſed land, 


reſtator's. intention that it : hould ſtand i in Its 
full extent 


The ſtatute 22 Hen. 8 1 Er which Brit in. 


not tie à man down to the ceremonies of the 
civil law, { ra beg in civil teſtaments, required 
ſexen witneſſes ;) but on that ſtatute, if it ws 
written by the Jeviſor himſelf, " or any other b y 
his direction, it was a good will this the ati, 
The legiſlators in this might. probably have 
followed the reformation wade in the ancient 
civil law' by | the authentigks, b which a father“ 
teſtament amongſt his. Küken was allowed 
to be good, if Sin "by his own hand, ot 
by bis direction or command; but this liberty 
frequently encouraged forged wills, and ſub- 
ornation of witneſſes to prove them; to pre. 
vent which, the ſtatute of frauds and perjuries, 
a great and neceſſary law for the ſecurity of 


private property, has declared, that © all de- 
« viles of lands and tenements "hall be in uri. 


A * other in His preſence, and by his direction, 


« and 
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« and ſubſcribed in bis preſence by three or four 
« witneſſes, or elſe ſhall be void. 6 
And that no ſuch deviſe in writing ſhall be 
revocable, otherwiſe than by writing, burning, 
tearing or cancelling the ſame by rhe teftator, 

or in his preſence, or by his conſent. 
On this ſtature, it has been ruled in equity, 
that a will of lands atteſted by three witneſſes, 


Rom 


who ſubſcribed their names at the requeſt of 


the teſtator, at ſeveral times, is a good will, 2 Char. Ce. 


ot the witheſſes were never once preſent to- 109. 
oether. wn 

J. §. made bis will, and wrote it with his 3 Lev. 1. 
own hand, and begun thus; '1 J. S. make — v. 
* this my laſt will and teſtament; but did not Sani. 
ſubſcribe Fg name; this was adjudged a good 
will, and ſi ici ning by the teſtator, within 
or ftatute' to Hindz, it being ſubſcribed 

y three witneſſes in the preſence” of the te- 
Hor, for his name being written in the 
will, it muſt be a ſufficient ſigning within the 
ſtatute, which has not appropriated any par- 
ticular. place in the will, either top, bottom, 
or margin, for that purpoſe ; therefore the 
teſtaror is at liberty to put it where he pleaſes. 

If the deviſor ail put his ſeal to the will 3 Lev. 1. 
without ſigning it, this ſeems to be a ſufficient ** 
ligning within, the ſtatute; becauſe ſigning is 
no more, thin a mark to diſtinguiſh a man's 


2, and ſealing is 2 A; wp mark eo know 


it to be his will. 
If 4 man makes His will, and ſighs i as 
the ſtature directs, but the three witneſſes 


preſcribe their names in a room adjoining to 
where 


94 
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where the tellator tay, but aut of bis figbt, ( 
as he could vt ſee them ſubſcribe their names; 
this is #0 good will within the ſtatute to pal 
lands, becauſe the witneſſes did not ſubſcribe 
their names in the teſtator's pfelence, as the 
ſtatute expreſaly directs. 

A. m 
88 their names to it jn his preſencę; af- 


1 Show. 68, terwards he makes a codicil, and by ut 


$8. 
Lee v. Libb. 
Carth, 35. 


confirms the will in what is 90f altered, and 
makes a diſpoſition different in ſome parti 


culars from the will, and one of the wit- 
meſſes to the will ſubſcribes the codicil with 


2 third perſon; —— this. is n good will 


within. the ſtatute, becauſe not. ſubſcribed by 
three witneſſes, - tr 
ſubſcribed the codicil i: * witneſs , to the 
will, nor can he prove it; And THE THREE 
WITNESSES MUST 80 SUBSCRIBE, AS TO BE ABLE 
TO,PROVE, THE WHOLE, which che third can - 
not do in this caſe, becauſe he is not witnels 
to the will. | 

Money covenanted to be laid out in land 
ſhall deſcend as land; but he who is intitled 


do l fee 2 ee, may diſpoſe of 


this. money by will, tho not atteſted by thret 
witneſſes. 2 Wi ll, 1. N. AM... 

Truſt of lands limited ta 4. and his nein 
and aſſigns, or to ſuch as he, or they. = 
ap int; ceſtuy que truſt deviſes theſe 1. 

will, atteſted. by two witneſſes, th | Wy 


void, and will not N as an appoiotwens 


9% * 9 
9 A vil 


es Ms will, and tu n ſub- | 


r the third witneſs who 
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A will made beyond ſea, of lands in Eng- 


| land, muſt be atteſted by three witneſſes, 
Did. 293. . 


A younger brother beyond ſea having con- 


| tracted to buy a real eſtate of his elder bro- 
cher, makes his will, charging the eſtate with 
great legacies ; the will was atteſted by only 


two witneſſes ; he dies without iſſue, and 
makes his elder brother, (who is his heir, 


Jexecutor.) The heir may retain out of the 
aſſets the purchaſe- money, tho* intitled to 
take the land again, as heir. Bid. 29. 


Lands purchaſed after a will were decreed 
to paſs purſuant 7» the will. Vide Gilb. Rep. 


Yin Eq. 11. Lucas's Rep. 96. 


Copyhold ſurrendered to the uſe of a will 
ſhall paſs by a will, atteſted by one or two 
witneſſes. only it paſſing by the SURRENDER. 
2 Will. Rep. 258. —But a truſt, or 7 4 

uc 


_ redemption of copy hold, cannot paſs by 


_ MM: a 
A will, or writing revoking a former will 


aut be ſubſcribed by bree witneſſes, but this 


need not be in the preſence of the teſtator. 


1 
- 


1 Will. 343, But in a will n HAND) 
. t 171 


the three witneſſes myf ſubſcribe in the Pre: 


* 


ſence of the teſtator. Bid. DIY 
Teſtatrix ſigned and publiſhed her will 


4 


before two witneſſes, and WN produ- 
ced the will to a third witneſs, anc declared 


it to be her will, but did net ſay, her name 


Int the bottom was of her own hapd-writing, 


nor ſigned it over again; but the cauſe was 
N _ "ordered 


* 
—— 
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ordered to ſtand over. Vide Barnardiſtor' 


Rep. in Chan. 455. 


A witneſs to prove a will of lands, ought | 
to prove that the will, was EXECUTED in iii 
preſente, and alſo in the preſence of the iſ 
other two witneſſes, and that they all ſub. 
ſcribed in the preſence ' of the Water, if 


Will 741 


land, may, if the teſtator deſcribes it as per. 


ſonal eſtate, paſs by a will not atteſted by thre: | 


witneſſes. 3 Will. 221. 


When a Aeltator OWNS b hand before the 


three witneſſes, who ſubſcribe in his preſence, 


the will is good,” tho? all of them did not fee 


teſtator ſign the will. Bid. 254. 
Republication of a will of LY mult be 
before bree witneſſes. M. S. Notes. 

Tedſtator ſays, My will in the hands of 


* . SHALL STAND ;” this amounts to a good 
a 80 


republication. 2 She. 48. 
.. New publication of a will is favoured in 


equity, and Nender evidence will ſerve. Ver. 


330. 
A. makes his. will, "ſigns it, and declares 


ir, in the preſence of three. witneſſes, and 


then makes a feoffment in fee, or does other 


act which amounts to à revocation, and 
then new publiſhes his will in the preſence of 
one or two witneſſes ; this may be good. 
Are Skin. 227. 


A republication will paſs lands purchs 


ſed” after the will made, and before repub- | 


lication. * 1 Salt. 238. But ſince the _— 
* this 


Money agreed to be laid out and ſettled » | 
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this muſt be in writing; vide 2 Mad. Ca. in 
Law and Eq. 78. and mutt have all neceſſary 
incidents; vide Gilb. 229.—Since the ſtature 
of frauds, the ſame forms are neceſſary for the 


© republiſhing a will, as to the firſt making. 
10 Mod. 98. 


Making a codicil of perſonal eſtate, and 


nnexing it to the will, cannot amount to a 
© republication of he will. 


2 Vern. 722. 
A will revoked, may be ſet on foot again; 


| by a codicil annexed thereunto ;—By adding 
my thing to the will, or making a new exe- 
eutor; — By 


expreſs ſpeech or word, that 
it ſhould ſtand or be his will. Went. Office 


of an Extc. 24. 
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the diſpoſition of his eſtate, it follows, that 
they are unſtable and ambulatory 


claration takes place, and is admitted to be 
the will of the teſtator, it muſt neceſſarily be 


5 
50 
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8th. Of Revocations.. 


171ILLS and teftaments being the la 
declaration of a teſtator's mind, in 


until the 
death of the teftator ;, * and ſince the laſt de. 


a countermand and revocation of all, or 0 


much of the former wills, as are inconfiſten 8 


with, or contrary to, this laſt declaration of 
the teſtator's mind. Now we muſt inquirg 
What acts of the teſtator will amount to a cour- 
termand, or revocation, of a will; and this 
either before or ſince the ſtatute of frauds and 
perjuries : And it is neceſſary to obſerve, 
that tho* a perſon makes his laſt will and te- 
ſtament irrevocable in the ſtrongeſt words, 
yet he is at liberty to revoke it: —becauſe, his 
own act or words cannot alter the diſpoſition 
of the law, ſo as to make that irsevocable, 
which is in its own nature revocable, 8 Ry. 


82. Fol 


No teſtament is of any effect till after the death d 
the teſtators. Nam omne teſtamentum morte conſummi- 
« tnmeſt ; et voluntas tilatoris eft ambulatoria uſque at 
% mortem. Co. Lit. 112. Therefore, if there be mai) 
teſtaments, the 4a overthrows all the former. Litt. / 
168, Perk. 478. But the republication of a former wil, 
revokes one of a latter date, and eſtabliſhes the firſt agi 
P er b. 479. | 


2. 


woulc 


that, 


dent 
ration 
that 
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$2, For this ſaith Lord Bacon, (Elem. c. 19.) 4 
would be for a man to deprive himſelf of | | 


chat, which of all other things is moſt inci— 
ent to human condition; and that is, alte- 
tation or repentance. It hath alſo been held, 
that WITHOUT an EXPRESS revocation, if a (i 
man, who hath made his will, afterwards mar- | | 
ries and hath a child, this is a PRESUMPTIVE 
or IMPLIED REVOCATION of his former will, 
vhich he made in his ſtate of celibacy. Lord 
Raym. 441. 1 P. Wis. 304. | | 
The Romans were alſo wont to ſet aſide te- 
ſtaments as being inofſicioſa, deficient in natural 
duty, if they diſinherited, or totally paſſed by 
(without aſſigning a true and ſufficient reaſon) 
any of the children of the teſtator. 1 bf. 2. 
18. 1. But if the child had any legacy, tho” 
ever ſo ſmall, it was a proof chat the teſtator 
had not loſt his memory, or his reaſon, which 
otherwiſe the law PRESUMED; but was then 
ſuppoſed to have acted thus for ſome ſubſtan- 


0s Wal cauſe : and in ſuch caſe no querela inofficioft | 
1 lelamenti was allowed. Hence probably has 1 
""{Wiſen that groundleſs vulgar error, of the ne- | 
*þ Neeſſity of leaving the heir a $11LLING, or ſome 


other expreſs legacy, in order to diſinherit 
him effectually: whereas the law of England 
makes no ſuch wild ſuppoſitions of forget- 


ds fulneſs or inſanity; and therefore tho the 
„ver or next of kin be totally omitted, it ad- | 


un its no querela inofficiofi, to ſet aſide ſuch a | 
„ Jeſtament. But to proceed, 15 | 
wil. Before that ſtatute a will might have been 1 Ne“ Abr. 
revoked by parol, tho" never reduced into 9'4: 


H2 writing 9 
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writing; becauſe words deliberately ſpoken by it a 
the teſtator, were looked on to be as full 2 ſuck 
declaration of his mind, as if they were wrote Wl mat 
by him, or by his direction; therefore, where Mor 
a man revoked bis will by parol in the preſence Wt bare 
of three witneſſes, requiring them to take notic I vok 
of that his preſent revocation ; * and further Har 
declared, that he would alter it when he came inte 
40 D —— before he got thither he was mu- und 
dered ; —the will was allowed to be revoked Pre 


by theſe words, tho" never put in writing. b 
1 Re. Abr. But words in a future ſenſe are not ſufficient Ven. 
61s. to revoke a will, as, if the teſtator ſays, that witl 


2 he bas made his will, but that it ſhall u for 


Sanders. ſtand, or he will alter his will,—thefe amount I paſ] 
Moor pl. 1222. to no revocaiton, for here is only a declaratim Un 


2 Sid. 75. of what the teſtator intended to do, but NO act of { 


Marritt v Sly. DONE ; and this is ſo far from being a revo- tf: 
I cation, that without any farther act purſula 1 
to thoſe intentions, the preſumption ſeems . 
ther to be, that he has altered them, conſc- 

quently the will ought to ſtand as if he had 
never ſpoken ſuch words. | 
1 No. Abr. So if a man deviſe land to J. S. and after 
615. wards fays he will make a feoffment of it w 
| another ;—this without any further act is 1 
revocation, 


—_ — 


* To revoke a will by parol, the words nuf be it 
præſenti.— Aud as a perſon ought to be of good and ſound 
memory at the time of diſpoſing, or deviſing, he ought 0 
be equally fo, at the time of revocation —And as bt BY hi 

- ought to make his will by his own directions, and not by 
queſtions; ſo, in the ſame manner, it ought to be reo. 
ked. Godelph, 456. 
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revocation, for the former reaſon; nor would 
it alter the caſe, if the teſtator, after mak ing 
ſuch will, had covenanted with another to 


make a feoffment ; for the covenant is but a 
more ſolemn declaration of his mind, but a 
bare declaration of a man's intentions to re- 


— 


yoke a will, will never be allowed to counter- 


YG mand a ſolemn act; nor will a court of equity 
interpoſe in ſuch a caſe, unleſs the perſon lay 


under ſome diſability or impediment which 
prevented him from executing his intentions. , 

But if the teſtator, purſuant to. ſuch co- 2. . wy; 
yenant, had made a charter of feoffment, 5 
with a letter of attorney to make livery ; but Fefzric. 
for want of the execution thereof nothing 
paſſes by the livery, ——yet this 7s a revoca- 
tion of the will; for here is a preſent intention 
of the teſtator declared by a ſolemn act, and 
it fails in ſome circumſtances, 

So if a man deviſes land to J, S. and after- 1 K. Ab. «15. 
wards bargains and ſells it to another; tho? 
this be not inrolled within fix months accord- 
ing to the ſtatute, conſequently nothing can 
paſs to the bargainee, yet zhis is a revocation of 
tbe will; becauſe here is a ſolemn act done, 
which plainly ſhews the intention of the te- 
ſtator to countermand the will, 

If a man deviſes land, and then makes a Dyer 143. 4. 
feafment of it, and afterwards re- purchaſes 14k. 46. 616. 
it, yet be will ſtands revoked by the feolfment, 
and the re-purchaſe is no declaration of the 
teſtator's mind to ſet it on foot again. 

So if the feoffment had been to the uſe of 
himſelf in fee, bis had been a revocation of 
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the will, tho? the feoffment had only left him 
in his old eſtate; for this is ſtill iq the nature 
of a gew purchaſe, becauſe by the feoffment 
the whole eſtate was out of him, and the 
ſtarute of 27 Hen. 8. c. 10. returns to him 
the poſſeſſion, which is by that act to follow 
the ule. 
Moor 780. A. makes his will in writing, and deviſes 
1 Ro. Ar. his land to J. S. and afterwards makes a feof: 
_ 2 ment 7o the uſe of his laſt will ; this was ad- 
e 99 ;udged a countermand of his will; yet the 
countermanded will was allowed ſufficient to de- 
Clare the uſes of the feoffment; for the feoff. 
ment being the ſubſequent and laſt convey- 
ance, muſt take place, and fo far revoked the 
will, that the land cannot pals therel:y ; but 
the will ſtill continues good 70 dire? the uſes 
of the feoffment, for the teſtator ſtill ſuppoſes 
it for Hat purpoſe in being, becauſe he reters 
to it for that end. 
1 Re. 46.614, If a man deviſes land to another, and af. 
2 Show, go, ter deviſes it to a corporation, tho? this 140 
$44- deviſe is void, (becauſe expreſsly forbid by the 
ſtar. 32 Hen, 8. as mortmain;) yet it is a 


revocation of the firſt deviſe ; * for here is 2 


Plain declaration of the teſtator's intent, that 


| the firſt deviſee ſhall not have the land, tho' 
Hard. 375, this laſt diſpoſition cannot take effect. A. by 


"as. will deviſed his lands to J. S. and afterwards 


Narthaworthy., 
2 Show, 537. | not 


i — 


* If there de ſeveral deviſes of one thing in the Jam! 
will, the % deviſe ſhall take effect. Co, Lit. 112. 6. 


made another will; but the jury found he did 


* 
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| two manors, it not appearing that the te- 


manors, conſequently the will as to thoſe mult 


& to J. S. and his heirs, and after making ſuch 
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not deviſe any lands thereby; this was 10 re- 
vocation of the former will as to the land 
deviſed; for ſince there is no land deviſed 
in the ſecond, it may be conſiſtent with the 
firſt will; and where the laſt act of the te- 
ſtator is not contrary to the former, and both 
may take effect, there can be no reaſon to 
conſtrue one to be a countermand to the 
other. | 
If a man deviſes: three manors to J. S. — 1 Re. 46. 617. 
and afterwards ſays, the deviſce ſhall not have Ce Jac. 49- 
the manor of D. which is one of the manors ; 
this is 20. revocation of the will as to the other 


ſtaror changed his will as to the other two 


ſtand good. 


If the deviſe had been of the manor of D. Cre. Car 23, 
Hodgkinſon v. 


will the teſtator had made a leaſe of that 8 193. 


nor for years to another ;—this had been 10 Barke. v. Took 
revocation of the inheritance, but of the land & . 

only for the term; for THERE CAN BE NO RE- — 
VOCATION FURTHER THAN IT APPEARS THE Grp - 1 
TESTATOR HAD ALTERED HIS MIND; and 

mak ing a leaſe-to another, is no indication of 

his intention to alter his former diſpoſition 

but for the term, becaule the diſpoſition by 

the will, and the creation of the leaſe being 

made to different perſons, may both take 

effect and ſtand together. 

So if a man deviſes lands to J. S. and his Ce. Elix. 721. 
heirs, and afterwards by another will deviſes ver v. 
the /ame:land- to another for life, paying an $30" 

| 1 Ro, Ab. 616. 
H 4 annual 
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Cro, Jac. 49. 
Coke v. Bul- 


lock, 
Cad da - 5 5. 
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annual rent to J. S. and his heirs this is only 
a. revocation pro tanto, for there muſt be an 
EXPRESS revocation 1N WORDS, to counter. 
mand the will, or tbe SUBSEQUENT att muſt be 
inconſiſtent with and MANIFESTLY contrary 10 
the former will; but in theſe caſes both are 
conſiſtent, for 7. S. may haye the inheritance, 
_ the other deviſee an eſtatę for life in the 
lands. 

But if the deviſe had been to J. §. in fee, 
—and afterwards the teſtator makes a leaſe 
for years to J. S. to commence after his death, 
and delivers the deed to a ſtranger, to the 
ay of J. S. but the ſtranger did not deliver it 

o J. . till after the death of the deviſor, 
— then be never agreed to it, but claimed by 
the deviſe ;—yet this was a ſufficient revo- 
cation, becauſe the deviſe in fee, and leaſe for 


years, being made to the ſame perſon, and 1 


COMMENCE AT THE SAME TIME, cannot poſſibly 
fubfiſt rogether ; for if the deviſe be ſtill good, 
the term cannot continue, but muſt merge in 
the inheritance, and where both are inconſiſtent, 
the loſt alt muſt neceſſarily countermand the fer. 


mer and take place; yet even in this caſe, if 


the leaſe had been made to the deviſee to 
gommence preſently, or at a day to commence 
in the life of the teſtator, it gight have deter- 
mined in his lifetime, and ſo be conſiſtent 
with the will. 

Qu. How it would baue been in caſe of 4 
lung term ? 

T a feme ſole makes her will, and deviſes 


[ 


her land to 7. S. and afterwards marries __ 
+ Yoo ro N W % „een $83 +38 a an : 
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and then dies, yet J. S. takes nothing by the 
will, becauſe THE MARRIAGE WAS A REVOCA- 
TION OF IT z— for as the law will not allow 
a woman under coverture io make a will, 
left ſhe ſhould be influenced by her huſband 
in the diſpoſition of her eſtate, ſo for the 
ſame reaſon WILLS MADE BY A FEME SOLE 
ARE COUNTERMANDED BY HER MARRIAGE, 
let be ſhould be influenced by ber huſband after 


coverture to revoke, or let it ſtand, as beſt an- 


ſwered bis intereſt ; and if he found it was his 


intereſt to keep it on foot, then it is pre- 


ſumptive he would not ſuffer her to revoke it, 
which is contrary to the nature of wills, 


which are ambulatory till the death of the te- 


flator. 


Now the ſtatute of frauds and perjuries 29 Car, 2. 
has altered the law in many of the before-< 3- 


mentioned circumſtances; for as it appears, 
that after the 32 Hen. 8. deviſes of land in 
writing might haye been countermanded by 
parol, which was, a great encouragement to 
perjury and ſubornation of witneſſes; this 
ſtatute enacts, that no ſuch deviſe in writing 
© ſhalt be revocable, otherwiſe than By WRI- 
* TING, or by burning, tearing or cancelling 
„the ſame by ihe teſtator, or in his preſence, 
* and BY HIS CONSENT.” | 


A. deviſed his lands according to this ſta- 2 Sv. 89. 
tute to J. S. and then publiſhed another will Jh v. 


105 


in the preſence of three witneſſes as his laſt Speate. 


will, revoking all former wills; this laſt 
will too gave the land to F. S. but the wit- 
aclles ſubſcribed their names thereto in a 


room 
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room adjoining to that where the teſtator was, 

4 ſo that he could not ſee them do it; and this laſ 
will was void within the ſtatute, becauſe the 

witneſſes did not ſuſcribe their names in pre. 

ſence of the teſtator, as the ſtatute directs; 

nor was it a good revocation in writing, be- 

cauſe there was nothing in it inconſiſtent with 

the firſt deviſe of the land to J. S. or that any 

ways contradicted the former intention of in 
ing the land to F. S. ö 

3 Lev. 108. If a man deviſes his land in fee, and after 
Di making his will, by bargain and ſale makes 
p., a tenant to the præcipe, and ſuffers a common 
recovery to the uſe of himſelf in fee ; this has 

been adjudged a revocation of the will, ſince 

the ſtatute of frauds and perjuries. 

If a leaſe for twenty years be bequeathed 

o FJ. S. and after the teſtator makes a leaſe 

— fifteen years, this is 20 revocation; but if 

the teſtator after his will made, takes a neu 


leaſe for a longer term, ſo as the former leaſe ta 
15 ſurrendered. in fact, or in law, this is a a] 
revocation, or at jeaſt an adnullation, becauſe ; 
it is another leaſe, and not that which he bad bie 
at the making of the will. ' Wentw- Office of ca 
Exec. 22. =_ an 
If a man ſeiſed * land l in fee, thereef. in- the 
feoffs a ſtranger unto the intent to perform hi 
his will, and afterwards the feoffor makes lac 
his will, and deviſes the ſame lands to 2 ot 
ſtranger in fee;——in this caſe the feoffor Co 
may alter his will by a latter will, becauſe in 
this caſe the deviſee ſhall not have: the land. © 
but by force of the will, and that cannot take vo 


effect 
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effect till after the death of the deviſor. The 


ſame law is of land, tenements, rent, com- 
mon, c. deviſeable by cuſtom uſed in ſome 
places; and alſo the ſame law is of other 
chattels real and perſonal deviſed, mutatis 
mutandis, Sc. MS. Notes. b 

An eſtate in land was deviſed by will in 
writing, afterwards the teſta:or made a ver- 
bal will to revoke it; this is 20 revocation. 
Toth. 286. X 

A will was duly made and ſigned by the 
teſtator, and a revocation was wrote on the 


S ſame paper, but not ſigned by the teſtator, 


this is not a revocation within the ſtatute of 
frauds, 3 Lev. 86. 

A revocation muſt be in writing, operating 
as a will, or by a writing by which the te- 


ſtator declares his intention, to revoke the 
firſt will. 3 Salk. 396. 


A ſubſequent deviſe to a perſon incapable of | 


taking, is a revocation of a precedent deviſe to 
a — capable. 10 Med. 233. 

The teſtator a little before his death ſent for 
his will, and in the preſence of ſeveral perſons 
cancelled it, and ſaid, ** I cancel my will,” 
and deſired them to bear witneſs of it; and 
the next day told his phyſician he was hot in 
his body, but eaſy at his heait; this was 
hbooked upon as a ſufficient cancelling the 


| other duplicate that he had not by him. 


Comyns's Rep. 453. | 
If one makes his will, and afterwards be- 
comes lunatick, whether this lunacy is a re- 


vocation of a will made while compos mentis ? 
Charlton 
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Charlton J. doubted, but the reporter ſays, 
without doubt lunacy is zot a revocation, 
Fern. 106. a 

After a deviſe in fee, the teſtator mort. 
gaged the ſame for 200 J. to be repaid at 
three years end, but within the three years 
he fell ſick, and declared he would not alter 
his will; this is a revocation, Chan. Rep. 
153. | | 
The ſtatute of frauds has not taken away 
revocations of taſt wills by as in law, as if 
the teſtator ſhould afterwards make a feof. 
ment contrary to the will, or any other act 
inconſiſtent with it; but ſuch repocations re- 
main as they were before the making of this fa. 
tute. Vide Carth. 8 1. OR, oh 

Grant of reverſion without attornment is a 
revocation, tho? the land did not paſs by the 
grant for want of attornment. Wenjw, Office 
of Exec. 22. | 

A mortgage was made after a voluntary 


| ſettlement, with a power of revocation, and 


a will in confirmation of ſuch ſettlement; 
the mortgage is a revocation pro tanio only. 


Fern. 9 


| 7 
1 97 devifed his eftate to four in truſt, 
an 


afterwards by a codicil revoked the part 
of his will, whereby he made two of the 
four truſtees, and named two others in their 
room; this is 20 revocation of the other 
diſpoſitions in his will. 2 Meg. Ca. in Law 
end Eq. 68. 
Tenant in tail-male, remainder to himſelf 
in fee, doviſes his lands to J. S. and after 
8 e ſuffers 
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ſuffers a recovery to the uſe of himſelf in fee, 
and dies without iſſue- male; this is a revo- 
cation of the will, 3 Will. Rep. 163. 

J. S. ſeiſed of a leaſe for lives, deviſes it, 
and afterwards renews; the renewal is a re- 
vocation of the will. id. 166. 


A. deviſes his real and perſonal eſtate to. 


truſtees, their heirs and executors, in truſt 
to pay 15 J. per ann. co plaintiffs (his two 
ſiſters) for their lives, and after ſeveral le- 
gacies the ſurplus in truſt for the diſſentin 

miniſters at Reading, &c. and gives pe, 
legacies to his truſtees. — Afterwards the 


teſtator, by two deeds of a ſubſegquent date, 


conveys all his real eſtate, and makes a gift 
of his perſonal eſtate to the uſe of the ſame 
truſtees and their heirs, &c. proviſo both 
deeds to be void, on his tender of ten ſhil- 
lings to them. There was alſo a proviſo in 
the will, that if the ſiſters diſputed the will, 
they ſhould forfeit their annuities. —Teſtator 
after he had. executed the deeds {till kept the 
ſame in his own cuſtody : the truſtees refuſe 
paying the ſiſters their annuities, who there- 


upon bring their bill, inſiſting that the deed 


had revoked the will, and that there was a 
reſulting truſt for them, as heirs at law; or 
at leaſt that they (the ſiſters) were intitled to 


| their 15 J. per ann. annuities. —- The defen- 


dant inſiſted on the plaintiffs having forfeited 
their annuities; —decreed that the annuities 
ſhould be paid to the two ſiſters the plaintiffs, 
but the ſurplus to go to the diſſenting mini- 
ſters.— The deeds being only intended #f 

Way 
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way of truſt, it was more reaſonable to eſta. 

bliſh it on the foot of the will. 3 Will. 344, 

A. and B. tenants in common in fee, —af. 
terwards 4. and B. made partition by deed 
and fine, declaring the uſe as to one moicty 
of the lands in ſeveralty to A. in fee, and 
the other to B. in fees Ld. Chanc. King and 

the judges of B R. held that the will of 4. 
was not revoked by the deed and. fine, but that 
his ſhare of the lands paſſed by the ſaid will, 
3 Will. Rep. 169. 

A. deviſes land and levies a fine, and the 
caption and deed of uſes are before the will, 
but the writ of covenant is re:urnable after 
the will; this ſeems à revocation, becauſe 3 
fine operates as ſuch FROM THE RETURN OF 
THE WRIT OF COVENANT, and not from the 
caption. Vide 3 Will. Rep. 170. by way of 
note. 

One makes duplicates of his will, and ha- 
ving one only in his cuſtody, cancels it with 
intention to deſtroy his will; this is a good re. 
vocation of the whole will. 1 Vill. Rep. 346. 

A man deviſes lands to his ſiſter in fee.— 
After this he makes a marriage-ſettlement, 
and limits the eſtate in tri ſettlement, tho 
here the remainder is limited to his own right 
heirs, yet the ſettlement ſhall be a revocation 
of the whole deviſe to his ſiſter. Bernard. 


One mortgages by deed and fine, this 
is only a revocation pro tanto. 2 Will. Rep. 


Lands 


434. 
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Lands deviſed to one in fee, and after- 
wards mortgaged to the ſame perſon, is a 
revocation 3 but if mortgaged to a ſtranger, 
it is only a revocation pro tanto, or quoad the 


mortgage. Prec* in Chan 516. 
A. hath two daughters B. and C.—and de- 


viſes one moiety of his real and perſonal 
eltate to B. and the other moiety to C. — 
and after in conſideration of marriage, cove- 
nants to ſettle a moiety of his real eſtate on 
the huſband of B. He ſhall have one moiety 
by the ſettlement, and the wife be moiety of 
tbe other moiety by the will. 2 Will. Rep. 

2, 
1 0 deviſes to his wife ſix houſes, and the 
reſt of his real eſtate to his two daughters in 
fee, but afterwards, on the marriage of his 
eldeſt daughter, he covenants to ſettle one 
moiety on her and her huſband ; — the de- 
viſe of the fx houſes ſhall be good, and ſubſiſt 
out of the remaining moiety. 2 Will. Rep. 
333. | 

In caſe a fortune be given to a child by 
the father, ſubſequent: to the making of his 
will, wherein he had bequeathed her a por- 
tion ;—this ſhall be taken as a revocation of 


the legacy and will, For so MUCH. Preced. in 
Chanc, 183. 


gth. Of 
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gth. Of voi deviſes: 


IHE laſt thing to be treated of in thi 
place is, what ibe lat yejedls as ul 
deviſes ; for the judges are very favourable 
in the conſtruction of wills, that if poſſible 
the intention of the tetator may prevail; yi il „, 
where the teſtator makes the ſame diſpoſition Ml 
of his eſtate as ihe law would bade done, had 
he been ſilent; or, where his diſpoſition h I bei 
made in ſuch general terms, that his inten- 


tion is altogether doubtful and uncertain, and -_ 
cannot be collected from the words of the 15 
will; or laſtly, where the teſtator is eſtabliſh WW ane 
ing a ſettlement againſt the reaſon and policy I in 
of common law; in theſe caſes the judges | 

have thought F# to reje&t the will. 


But the law will never conſtrue a devik 4 

void, unleſs it is fo abſolutely dark, that the b 

teſtator's meaning cannot be found out. 1 1 

Atk. 1 V. 412. | 

1 Re. 4.626. The firſt rule then to be obſerved is this, br 

Heb. 30. — That where the teſtator by his will mad: Wl fe 

Plow. Gm. no other diſpoſition of his eftate thun he lav af 

Godb, 461. ſelf would have done, were he filent; ther es 

ſuch a will is «ſeleſs, and ſhall be rejected; f. 

4 therefore, if a deviſe be made to J. S. and 
1 his heirs, who is heir at law to the deviſor; 
| I this is a void deviſe, and the heir ſhall take 

by deſcent as his BETTER TITLE ;—for the d 

deſcent ſirengtbens his title, by taking ava! f 

the entry of ſuch as may peſſibly have right R * 

tht 


# 


| will, 
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the eſtate; whereas if he claims by deviſe, he 
is in BY PURCHASE. 

Purchaſe in oppoſition to deſcent is taken 
largely ;—if an eſtate comes to a man from 
his anceſtors without writing, that is a DE- 
SCENT : but where a perſon takes any thing 
from an anceſtor, or others, —by deed, ill, 
or gift, (for, @ gift is iN Law a purchaſe) and 
tot AS HEIR AT LAW ;z—that is A PURCHASE. 
2 Lill. Abr. 403. 

When an eſtate doth originally veſt in the 
heir, and never was, nor could be in the an- 
ceſtor ;—ſuch heir Hall take by way of pur- ; 
chaſe : but when the thing might have veſted . | 
in his anceſtor, tho' it be rFirsT in the heir, | 
and not in bim at all ;—the heir ſhall have it 
in nature of deſcent. 1 Rep. 95. 106. 

An heir takes an eſtate by will, in ANOTHER 
MANNER than the common law would have 
given it; There he takes by purchaſe, and 
not by deſcent ;—but, then he Must be the 
RIGHT heir, 2 Lev. 79. | 

So if a man deviſes land to his wife for 2 Lern. 101. 
life, remainder to J. S. who is heir at law in 3a/oz/'s caſe. 
fee, this is no good deviſe to J. S. becauſe 1 
after the determination of the particular 3 — 
dltate, the reverſion would have gone, without Hob. zo. 
further diſpoſition, in the ſame manner, ro THE 
HEIR AT LAW, as is now limited by the 


A. ſeiſed of lands on the part of bis mother, 3 Lev. 127, 


deviſes them to his executors for ſixteen years wo 
for payment of his debts, and afterwards de- "wy i 


viſes them to his heir AT LAw ex parte materna; 54/l. 241, 
EM I this 242. | 
Style ' 4% 


Hob. 29, 30. 


Condon v. 
Clark. 

Moor 860. 
Gods. 461. 


a Lew. I 6%, 7 


128. 


% 


1K. Ab. C10. SHALL prevail, tho”! it be made to the heir at 


, 


eſtate, nor is the QUALITY of the eſtate any wa 
altered; but whether the deviſee takes either 


Ba of Deviſes 


this is a void deviſe to the heir at law; fot 
tho' it was argued to ſupport the deviſe, that 
if it is obtained, the heir of the part of the 
father might in the end inherit, which he could 
never do, if the deviſe be rejected; yet they 
adjudged the deviſe to be vo, becaule 
there is no alteration made in the TENURE of tht 


by deſcent or by the will, it is a fee-ſiwple, 
and it were but an adlum agere to make him 
take by the will. 

But . another eſtate is created by the 
will, than would deſcend to the heir at law, 
or, where the quality of the eſtate is _ 
by the deviſe ; THERE the diſpo/ion of the will 


Jaw. 
Thus where a man, having iſſue a ſon and 


daughter, deviſed that his lands ſhould. de- 
ſcend to his ſon, and if be died tulthout iſut 
of bis body, then the land to $9 over, &c,— 
the ſon by this will took an eftate-tail, tho 
heir at law to the deviſor, becauſe here is an 
eftate-tail created by the will; whereas a fe- 
ſimple would have deſcended, and the heir 
mut claim under the will, or, the remainder 
would be void. e 

So where a man has iſſue only two daugb- 
ters, and deviſes his land fo them and thei 
heirs, this is a deviſe to the heir at law, and 
yet good, becauſe the deviſe makes them Jolv- 


TENANTS, in which the ſurvivorſhip takes 


4 whereas bad _ taken by deſcent, 
they 


and Revocations. its 


they had been co-partners; therefore. the 
will altering the QUALITY of the eſtate, ought 
to prevail. | 

A. deviſes his land to B. for life, remain- 1, 33. 
der to C. in tail, the remainder to the next Perk. 306. 
beir-male of the deviſor and the heirs-male of his 


body, — B. and C. died without iſſue ;—the 


next heir of the deviſor was a daughter, — 
ſhe was adjudged to have the land by way of 
reverſion and deſcent ; and tho? ſhe: have a ſon 
afterwards, he ſhall not take the land from 
her. | 


| Secondly, Deviſes are void and rejected, i Lev: 150, 


where the words of the will are ſo general and Peu v. 
uncertain, that the teſtator's meaning cannot — 
be collected from them; — therefore where a * 
man by will gave all to his mother, the gene- 
ral words did carry no lands to his mother; 
for ſince the heir at law has a plain and un- 
controverted title, unleſs the anceſtor diſin- 
herits him, it were ſevere and unteaſonable to 
fet him aſide, unleſs ſuch intention of the le- 
fator is evident from the will; for that were to 
ſer up and prefer a dark, -and ar beſt but a 
doubtful title, to a clear and certain one. 

So where there are to or more deviſees Bft. 6i, 
in the will, and the words are ſo general and 62, 63. 


uncertain, that one may come under deſcription PiN. 4815 


as well as the other ; there the deviſe ſhall be 1482. 

tejected as too uncertain and void; and on 

this the caſe of Wood and Ingerſole ſeems 

chiefly to turn ;—for there a man having 

lands in three ſeveral counties, deviſes the 

lands of à county to each of his ſons,” and if a 
| I 2 one 


* 


f 
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one of his ſons ſhould die, that then the one 
of them ſhould be heir unto the others z—the 


eldeſt ſon firſt died ;—the court adjudged his 


part to deſcend to his ſon, becauſe it did not 
appear from the words of the will, which of 
the two ſurvivors ſhould be his heir; there- 
fore for the- uncertainty, the words were re- 


jected; 


Cre.Eliz.742: A. having iſſue two ſons and two daugh- 
by, ay ters, deviſed his land to his wife for life, and 
erde £29 after her death 10 bis iſſue ; —this was held 


5 Co, 68, 6. 


a void deviſe, becauſe it was uncertain WHAT 
iſſue he meant, whether one of his ſons, or one 
of his daughters; and all his children ceuld 
not take becauſe the deviſe was to the iſſue in 
the /ingular number. 1 N | 
If a man has iſſue two ſons, and deviſes 
his land to bis ſon, —without ſpecifying which 


he means, — this too is void for the uncertainty z 


for to conſtrue it a deviſe ta the eldeſt, is to 
make it an impertinent deviſe, that being no 
more than adtum agere; and to conſtrue it a 
deviſe to the younger ſon, ſeems till more 
unreaſonable, becauſe that is to diſinherit the 
heir at law, without any apparent intention of 
the teſtator to warrant it, and to ſet up a 


doubtful title in deſtruction of a clear one. 


So if a man has iſſue two ſons named 
Jobn, and deviſes his land to his ſon Fobn,— 
this is a void deviſe for the uncertainty, un- 
leſs one of them can prove that the teſtator 
mentioned Jobn his younger ſon, or that the 
teſtator believed that his eldeſt ſon Jobs being 
beyond {ca was dead; for theſe * 

1 Clear 
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clear up the intention of the teſtator; therefore 


e. ſuch averment was admitted, becauſe it is 
x conſiſtent with the will, and the conſtruction 
1 and judgment thereon muſt ſtill be genuine, becauſe 
* TAKEN FROM THE WORDS OF THE WILL. 

of A man had iſſue a ſon and a daughter, the 
* daughter was married, and had iſſue 7wo 
” daughters, the father deviſed that all his 


lands ſhould deſcend to his ſon, provided that 
b. WH if his fon died without iſſue of his body, ber 


id the land to go to the right heirs of HIS NAME 

ld AND POSTERITY for ever; — the fon died 

2 without iſſue, and upon ejectment between the 

* brother of the deviſor and the daughters, this 

Id was adjudged a void deviſe, becauſe neither 

w could claim under the pescRIPTION of the will; 

not the brother, becauſe, tho' he was of his 

10 name, yet he was not his heir; and tho' the 

A daughters were his heirs, yet they were not of 

[3 bis name, ſo not within the words of the 

0 will, conſequently the limitation is void for 

af uncertainty. 

4 A. ſold land to B.—but before conveyance 2 Lo. 120. 
ui executed, B. ſold the ſame land to C. and Tepe v. 
de then A. conveyed to C.—and C. being thus * 


of eeiſed, deviſed the land to his younger ſori in 
4 theſe words, I bequeath to R. my ſon, all the 
hd which I have purchaſed of B. - whereas 
5 in ſtrictneſs of law he purchaſed from A. who 
conveyed to him; yet his was allowed to be a 
SUFFICIENT DESCRIPTION ef the land, con- 
or ſequently a good deviſe of ir, becauſe the 
11 purchaſe was really made from B. the money 
'S Wl being paid to him. 

r I 3 A, 


* 


———— ̃ <a rey 
- . 
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A. ſeiſed of had in fee, deviſes that B. and 
his heirs ſhall ſtand ſeiſed of it 4 be uſe of 
J. S. and his heirs; tho' B. be not ſeiſed of 
the lands, but a perfect ſtranger to it; yet 
this amounts to @ good deviſe to J. S. becauſe 
it plainly appears, that the intention of the 
deviſor was that J. S. ſbould have tbe uſe if 
the land; and the poſſeſſion MUST NECESSARILY 
FOLLOW IT. 

If a man deviſes to twenty of the pooref 
of his kindred, this is void for the uncer- 
tainty whom the court will adjudge the 
pooreſt. 

Thirdly, Deviſes, as well as other ſettle. 
ments, which tend to introduce PERPETVITY, * 

are 


. ERTIES DIE 4.4, 


| ®. Perpetuity, as it is a legal term of art, is the limit- 
ing an eltate either of inheritance, or for years, % as wo 
render it UNALIENABLE longer than for a life or lives 
IN BEINS AT THE SAME TIME, and ſome ſhort or 
reaſonable time after. 2 Vm Rep. 688. It is à thing 


 ODIOUS IN LAW and deſtructive to the commonwealth ; 


—it would put a flop to the commerce, and prevent the 
circulation of the property of the kingdom. Vers, 104, 
8. Perpetuitics are. 


8 IRE | 
qualified | 


Eftates-tail, from the time of the ſtatute de ahnt, till 
common recoveries were found out, were looked on a: 
perfetuities, 12 Mod. 28 2.— And every cxecutory devile 
is 4 perpetuity as far as it goes, v. e. an eſtate unalienable, 
tho” all mankind join in the conveyance, 1 Salk. 229 — 


| 4 perpetuity is, where if all who have intereſt join, yet 


they 
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are void ; for wills, tho' favourably expound- 
ed, are yet to be conſtrued according to the 
COMMON RULES of the courts of law and equity : 

hence therefore it is, that a deviſe to J. S. 
and his heiss, the remainder to J. D. and his 
beirs— is void; becauſe THE LAW IN* NO CASE 
WILL ALLOW A LIMITATION OF A FEZ-SIMPLE 
UPON A FEE-SIMPLE ; for by a deviſe to FJ. S. 
and his heirs, the deviſor hath transferred the 
whole eſtate to him, and then the limitation 
over muſt be impertinent and void, when the 
deviſor had before given the whole eflate ;— 
nor can his deviſe be good by way of future 
intereſt or a remainder to veſt on a contin- 
gency, becauſe no man can ſay when the beirs 
of J. S. will fail; and to allow the remainder 
to J. D. to be good on ſuch a diſtant con- 
tingency, is to perpetuate the eſtate in the 
family of J. S. to preſerve a remainder or 
intereſt in J. D. which probably may never 
yelt. 

But tho? the law will not allow a preſent. 3 Chan. Caf. 
remainder to be limited on a fee, yet a future 35. 
contingent eſtate may be limited upon a fee, 3 yon $00 
where the contingency upon which it is to 888 

veit, is to happen IN A SHORT TIME ; there- 


— — = 


they cannot bar or paſs the eſtate ;-—but if by concurrence 
of all having intereſt the eſtate tail may be barred, it is 20 
perpetuity. "Ch. Ca. 213 —lt is abſolutely againſt the 
conſtant courſe of Chancery to decree a ferfotuity, or to 
give any relief in that caſe. 1 Chan. Rep. 144.—An at- 
ten pt to make a PERPETUAL SUCC£5510N of eſtates 
for life is vain and not prafticable. 2 Vern. 7:8. 
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. 
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* 
fore if a deviſe be made to J. S. and his 
heirs, and ij be die without iſſue, Living J. D. 
then to J. D. and his heirs; there nothin 
veſts immediately in J. D. becauſe the whole 
eſtate is transferred to J. S. yet the limj- 
tation is good by way of executory intereſt or 
deviſe; becauſe it is to veſt on a contingency 
which is to happen on a life in being, there- 
fore out of the inconvenience or danger of 
a perpetuity, becauſe J. S. is only tied up 

from alienating but for life, and his heirs are 

at liberty to diſpoſe of it after ibe death of 

| J . D. | | | 
3 Leon. 64. And to this purpoſe is the caſe of Hind 
and Lyon, where a man deviſed- his whole 
manor to his wife until his ſon and heir came 

to the age of twenty-four years, and at that 

age gave his wife one part, and his ſon the 
reſidue z and if his ſon die before the age of 

. twenty-four without heir of his body, that 

then the land ſhould remain to F. S. — this 

was held a good future contingent remainder 

to J. S. on the fee-fimple which deſcended to ibe 

ſon; for the lands were aſſets in his hands as 
coming by deſcent from the anceſtor, becauſe 

the contingenèy on which it was to veſt was 


ef 
: 
” 


to happen in a few years, and be out of the 


danger of a perpetuity, 


1 Re. 4b, 610. Now as to the diſpoſition of chattels by 


will, we muſt diſtinguiſh between perſoudl 
chattels and real; * for if I deviſe a ee 
* chatte 


— 
* 


» What is called an eflate in lands, is termed Ro- 
PERTY, in perſonal chattels ; hence it was held, that a 
| grantor's 


ok 
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chattel to J. S. the remainder of it to ang- 
ther, J. S. has the whole property, and may 
diſpoſe of it as he pleaſes ; for ſuch chat- 
tels will bear no limitation over, becauſe: be- 
ing commonly moveable things, they are ſub- 
ject to be broken, worn out, or loſt in the 
compaſs of a life ; therefore it were ridieulous 
to ſuffer ſuch a limitation which the nature 
of the thing will not bear ;z-—— aliier of an 
uſe : —— It was indeed formerly held, that 
ſuch limitations of remainders of terms were 
void, which (before the time of Hen. 8.) was 


not ſo unreaſonable a reſolution, as it ma 


ſeem at preſent ; for tho' terms for years coul 

never be broken or loſt, as perſonal chattels 
may de; yet before the 21ſt of Hen. 8. while 
they were under the on of the frecholder, 
they were very ſhort, becauſe it was not worth 
while to prolong them, while they were pre- 
carious and /ubjefF to the will of the reverſioner; 
therefore according to the nature of things in 
thoſe times, in the notion of the common 
law, it might have been reaſonable enough 
that a limitation of a term for years to a man 
for his life, was an entire diſpaſition of it, be- 


cauſe being formerly of a very ſhort continu- 


ance, they generally were out and determined 


— 


— 


grattor's deviſe of a perfonal thing to one, thoꝰ but for 


an hour, or a minute, was A GIFT FOR' EVER; and, 
an ABSOLUTE DISPOSITION of the ENTIRE PROPER= 
TY. Bro. Deviſe 13. Plow, 521. Dy. 74. 8 Ca, 
94, | . 


in 
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in a life, and. tben there could be no room 
for a limitation over. 
But this doctrine did not long prevail, for 
after the ſtatute of 21 Hen. 8. terms for years 
® began to ſwell Beyond the compaſs of a life; 
then the Chancery, (as already obſerved ) in. 
terpoſed, to rectiſy the rigor of the common law, 
and have ſettled ſuch remainders of terms to 
be good, where the ſettlement does net tend 

to introduce perpetuity. 
3 Chan, Ca. Therefore if a term be deviſed to A. and 
34. the heirs-male of his body, provided if 4. 
8 dies without iſſue in the life of B. then the 
3 term to go to another z——this laſt limits. 
* tion is good, becauſe there is no danger of a WM on 
perpetuity, for the contingency on which it die 
is to veſt is to happen within a life iz being. /e 
x Ro. 4b. 611, But if the limitation had been to A. in at, 
3 Cha. Caſes the remainder over to another, — here the an 


, laft limitation had been void, becauſe the 
Jens 1 whole property of the term being in A, the 7 
limitation over, which is to veſt on the con- th 


tingency of 4.'s dying without iſſue, is % Ml w 
' diſtant to expett ; whereas in the former Ml te 
caſe, the limitation after the intail to A. is th 
good, by way of future intereſt, or l w 
deviſe, becauſe it is to veſt in the compaſs ot m 
a life, or not at all; and it does not look like il 
a perpetuity, to obli ge A. from alienating, WM { 
becauſe ihe eſtate will be free from the clig, 

WHEN TRE LIFE 18 SPENT, ——and whoever 18 


proprietor afterwards, may diſpoſe of it at 
pleaſure. 


J ü A term b 


* 
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A term of ſeventy- ſix years was deviſed to 1 Jones 15. 
4, for life, —then to B. and his aſſignees all Child'v. Bayly, 


the reſt of the term; provided if B. dies with- 
out iſſue then living, then to C.—this limita- 


Cro. Jac. 459. 
1 Rol. Ab. 412, 


413: 


tion to C. has been held void, tho? it may be 3 Cha. Caſes 


juſtly doubted how far it is an authority, ſince 36. 50. | 


the caſe of the duke of Norfolt; — for there 
was no danger of a perpetuity, the limitation 
to C. being to vet if B. died without iſſue then 
living, which ſurely could not be too, diſtant 
to expect, when the contingency mult neceſ- 
ſarily happen, or not at all; on the determina- 
tion of his life. 


If there be two jointenants of lands, and Yd: title Ex- 
one deviſeth that which to him belongs, and %% Pere. 


dieth, 
ſee takes nothing, becaute the deviſe does not 
take effect until after the death of the deviſor, 
and then the ſurviving jointenant takes the whole 
ly prior title, viz. From the firſt feoffment; 
—— but in this caſe, if the deviſor ſurvives 
the other jointenant, be. deviſe is good for the 
whole, becauſe he being the ſurviving join- 
tenant, Bas the whole by ſurvivorſbip, and then 
the words of the will are ſufficient to carry the 
whole eſtate beſides; tho' at the time of 
making his will he was not ſole tenant of 
the land, yet he was ſeiſed per my & per 


faut; * therefore it is impoſſible to fix on any 


particular 


— — 3 * Ti 
* — — — 
* 


* Jointenants are ſaid to be ſeiſed per my et per tout. 
by the, Hal, or moiety, and by all; that is, they each of 
them have the entire poſſeſſion, as well of every parcel 

| as 


3 F Lis. „. 
this is no good deviſe, and he devi- FE 
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- particular part which be meant to deviſe, be. 


cauſe he. could not then call one part of the ] 
land more his own than another; therefore 75 


the moſt genuine conſtruction ſeems 10 give the 

whole, ſince he was ſeiſed per tout of it, at 10 

the time of the deviſe. 

1 Lev. 59. If a man deviſes to © the heir of J. S. and ſep 
&« his heirs”, J. S. being alive, —his ber; 

ſhall take nothing by the deviſe, becauſe du- 

ring the life of J. S. he can have no heir, 

quia non eft heres viventis, and the deviſe be- — 

ing immediate to the heir, if he cannot take 4 

it at the death of the teſtator, he ſhall nere- 


aake. 5 1 
1 Lev, 59. So, if the deviſe had been 10 the beir of an fat] 
alien, tt had been void; becauſe an alien, ac. 22 


| cording to the policy of our law, can have 1 
5 Rp. 502. heir, either to inherit, or to take by pu- « 


chaſe, * the 

er 

If 1 

to 

F | ch 

as of the whole. Litt. , 288. 5 Rep, 10. They hare po! 

7 7 not, one of them a ſeiſin of one half or moiety, and the de 
other of the other moiety ; neither can one be excluſively tin 

ſeiſed of one acre, and his companion of another; but 1 


each has an ud DbIVI DED MOIETY of the uuele, and not 
the whole of an undivided moiety.—Bra&on, ſays, Qu: 
libet totum tenet et nibil tenet ; ſcilicet, totum in communi, 
er nibil ſeparatim per ſe, l. 5. tr. 5, c. 26. 


®* As an alien cannot inherit himſelf, ſo he cannot be 
inherited: the grandfather born in Erg. the ſon 
an alien, — the grandſon born in England ;—the grand- 
fon ſhall not inherit the grandfather, becauſe he mult /brs 
repreſent the father, aubo cannot be repreſented ;= * if 
. . E 
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oy If a man deviſe land to A. for life, the Perk. 48. 
remainder to B. in fee, —and A. dies in the 568. 


0 life of the teſtator, yet the remainder to B. _ 4 
is god; for tho? in conveyances at law there can 
a 


be no remainder without a particular eſtate to 

; Wl #22977 it, yet here the intention of the C.. Lit. 25. 
teſtator being clear, that B. ſhould take af/er 1 Roll. Abr. 
the death of A. ſhall prevail, and B. may enter 2225 P 
immediately after the death of the teſtator. 3 . 136. 


F- — — — 


the fether be an alien, and two brothers born in England, 
they may inherit each other, becauſe the deſcent is luux- 
biarz, and they do NOT take by repreſentation of the 
an father. 1 Sid. 193, 198. 1 Vent. 413. to 419. Hard. 
Cc 224 Co, Lit. 8. cont. — 
It the elde ſon be an alien, the younger brother born 


at in England,—$SH ALL INHERIT THE FATHER ;— 
K- otherwiſe it were if the eldeſt ſon were attainted, becauſe 
the eldeſt ſon and all his deſcendants are before the young- 
er brother, and the younger brother cannot inherit be- 
fore that line is extinct; and it is a foreign preſumption, 
* to ſuppoſe that any of that line ſhould come over and have 
children in England ;—but, the perſon attainted is ſup- 


ve BY poſed to have @// his children reſiding in the kingdom un- 


the der the king's allegiance :—therefore there is a line can- 
ely timing before that of the younger brother. 1 Vest. 417. 
Mut Ys SY SEL + bd: | 
not For the ſame reaſon, if an alien hath four ſons, the 
ui- two eldeſt aliens, and the two younger naturalized”; and 


115 one of the younger ſons purchaſe lands and dies, the eldeſt 
brother having iſſue BORN WITHIN THE RBALM ;—the 
younger brother, and not the iſſue of the eldeſt, Gall in- 

be berit, Hard. 224. bot 

on If an alien hath a ſon an alien, and afterwards is made 


* a denizen, and hath a ſecond ſon ; — the ſecond Jon ſhall 
75 inherit, tho“ the eldeſt ſon be alive. Cre. Fac, 539. 


ie 1 ,. 8, Sc. very full on this ſubject. 


Bunter 
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Bunler v. Cook in B. R. 
I\JECTMENT for lands in Kent, on the 


demiſe of Bockenbam; on Not guilty 
pleaded there is a ſpecial verdict, wherein the 
jury find, that William Bockenham, Eſq, being 
commander of her majeſty's ſhip the Graft, 
on the third of May 1692, made his laſt wil 
and teſtament in writing, and they find it i 
hec verba; he recites that he was then bound 
to ſea, and then goes on and ſays, 14 
« bereby give and bequeath unto my well belive 
% wife Frances Bockenham [the leſſot of the 
« plaintiff ] all ſuch ſum and ſums of mung, 
% which now is or fh | 
„ "majeſty, for my own and ſervants wages, and 
and all ſuch ſums of money, lands, tenements, 
— goods, chattels, and eft ate whatſoever, obere 
_ *,,xoith at the time of my deceaſe J ſhall be 
_ < poſſeſſed” of or inveſted with, or which 
mall belong to me; and I do appoint br 
« my whole and ſole executrix of this my | 
OY ETSY: WET TNT 9 
They find that the teſtator, at the time 
this will, was not ſeiſed of any land in the 
county of Rent, but afterwards by deeds of 
leaſe and releaſe, dated the twentieth and 
\ twenty-firſt of March in the year of our lord 
* In 1 Salk, 237. this caſe is intituled Bunter verſss 
Cote. Mich. 6 Ann. B. R. 
N | 1700, 


all become due from bis 


eee 


ho — „ ,. 


r Jv = e as — cy T9. CDP 
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1700, Sir George Wheeler and others being 
bled in fee of the lands in the declaration 
named, conveyed the ſame to the teſtator and 
his heirs, by virtue whereof he became ſeiſed. 

They find the lands are held in ſocage, 
and are in the nature of gavelkind, and de- 
viſable by the cuſtom of Kent; and ſometime 
afterwards the ſaid William Bockenham dies, 
then the deviſee enters, and the heir at law 
enters upon ber; and fo the queſtion between 
them is, whether theſe lands do paſs, and 
ate diſpoſed of by captain William Boctenbam 
or not. . 

Chief Juſtice Holt, giving the opinion of the 


our 6. 


We have conſidered the caſe, and are all 


of opinion that the will, as TO THESE LANDS, 
is void will, and that the lands do not paſs 
thereby, bur that judgment ought to be for 
the defendant, the heir at law, 

We agree that the words of the will are full 
and "comprehenſive, to paſs all theſe lands, 
bad be been ſeiſed of them at the time of making 
this till; and we hold they cannot by law 
pals on this account ONLY, becauſe the teſtator 
was not ſeiſed of theſe lands in the year. 1692, 
at the time of making the will, tho“ perhaps 
t might be his intention and deſign to have 
them * paſs. 

The caſe is no more than this; a man 


makes his will, and deviſes all the lands he 


ſhall have at the time of his death; and after 
that he purchaſes lands, and dies without res 


2 publication ; 
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publication; we hold that it is a void devil, 
for a man cannot deviſe any lands but what be 
bas AT THE TIME OF MAKING HIS WILL, 

There is no ad, between the making of 
the will, and the death of the teſtator, ne- 
ceſſary to be done to make this a perfect and 
complete will, no writing, n9 publication, nd 
other act whatſoever ; it is ſubject to a revo- 
cation indeed, during the teſtator's life, and 
is to take effect only from the time of his 
death; but it is a will, @ diſpoſition of the 
eſtate bequeathed FROM THE TIME OF MAKING 
THEREOF. 

Wherever there is a diſability in the teſ- 
tator at the time of making the will, tho' 
that diſability be actually removed Before his 
= death; yet the will will be void, becauſe be 

had nao ability AT THAT TIME. 

Suppoſe an infant makes a will, and de- 

viſes land, during bis infancy ; or a feme co- 
vert in the life of her huſband makes a will, 
and diſpoſes of land thereby; tho? the cover. 
ture or infancy be afterwards removed, and 
the huſband die, or the infant come of age, 
yet if either of the deviſots die without new 
making, or publication of their will, this is 2 
void will, becauſe of their original diſability, 
tho? they ſhouid live many years after ſuch 
diſability removed; — removing theſe diſa- 
dilities will will not do, without a new publi- 
cation, or making a new will. * 
Now theſe are perſonal diſabilities, but bs 
is a real one; — be bad noTRaiNnG 10 diſpoſe . 


ſo here is a removal of a real diſability; = 


— — — — — wo. Cu ASHSYS.TY cc. 42. 2 


— 
* _ 
_ — P : * f : , gh = 
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ſhall the removal of that be more effectual for 
making it a good will, than removal of a 
perſonal diſability ?—No ſurely. 

It is ſaid in Forſe and Hembling's caſe in 
4 Co. that the making of the will is not the 
will, but only the cominencement of it 
the meaning of that is only, that it doth not 
transfer the intereſt and property of the thing 
deviſed z but ſtill it is his diſpaſition until he re- 
vokes it; — now what commencement has 515 
will as to zheſe lands ? It cannot have a com- 
mencement from the time of making the 
will, becauſe tr teſtator bad not the eſiate at 
THAT TIME z————Wwhen then would you have 
this to be a will? Muſt you ſtay until he 
has purchaſed to make this a will? | 
Now this act of purchaſing theſe lands, and 
this act of diſpoſing of them, are two different 


things, and are of different natures ;—you- 


muſt ſuppoſe that eo :nftanti that he purchaſes 
he makes his will, which is abſurd and re- 
pugnant. \ 

The law of England is plain as to this point 
by all precedents, and the law is the ſame of 
lands deviſed by cuſtom, as well as by ſtatute. 
There is no will that I can find in-any entry, 
but it is ſaid that the teſtator is SEISED ip fee, 
and that being /o ſeiſed he made his will, and 
did diſpoſe, deviſe and bequeath, &c. which 
plainly ſhews that it was adſolutely neceſſary 
that be ſhould be ſeiſed in fee AT THE TIME HE 
MAKES HIS WILL ; and of theſe there are many 
authorities; I ſhall name a few only, Co. Entr. 
902, 664. and in Rafal 274. there is a pre- 

| K 


cedent 


522 
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cedent of a will of lands deviſeably by cuſtom, 
that the teſtator was ſeiſed in his demeſne 4. 
24 Hen. 6. 6. a. 

Tho? the terms of pleading do not make the 
law, yet conſtant pleading of a thing in ſuch a man- 
ner, is great evidence of the law; and this at- 
gues the neceſſity of the teſtator's being ſeiſcd 
in fee at the time of making the will: but it 
is objected, that lands deviſeable by cuſton 
differ from lands at common lau, becauſe they 
are deviſeable as goods and chattels, and appeal 
to the cuſtom ſer forth in the writ Ex gravi 
querela, in Fitzherbert's Naturg Brevium 199. ö. 
Now it is ſaid that by this cuſtom, it is law- 
ful to deviſe lands and tenements as chattels, 


tho? the teſtator has not the poſſeſſion of them 
at the time of making the will; and that a 


man may diſpoſe of his chattels and perſonal 


eſtate, which he ſhall for the future acquire, 
any lime after making his will, to the time 
of his death, and therefore ſhall diſpoſe of 
cuſtomary lands in the ſame manner. 

In anſwer to this, I defire the cuſtom, in 
that writ ſer out, may be well conſidered; 
and it will plainly appear, that the cuſtom is. 
net general, that a man ſo qualified may de- 
viſe terras & tenementa as he may goods and 
chattels, but it is zenementa SUA 3 —— the 
mult be ſua before he can diſpoſe of them, 
they muſt be his property before he can devik 
them: — Now if they are not ſua at the time 


of the deviſe, then he is out of the cuſtom, 


k 


and the will cannot be affected by it. 
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ft is true, perſonal eſtates and chattels may 
ly the common law be diſpoſed of, BErORkE he bas 
purcHASED or had the posstsSION of them 
and there are many caſes that make out this; 
but, there is a great difference berween a 
mal, and perſonal eſtate; for perſonal eſtate 
and chattels are tranſient and fleeting, and not 


fixed and permanent as lands are: 


Perhaps the greateſt part of a man's eſtate 
s in goods to-day; he may have a mind to 
turn them into money to-morrow ; —this the 
neceſſity* of traffick in the world abſolutely 
requires, Would it not be hard that a mart 


hould be obliged to make a will every day, 


which he muſt, if he could not diſpoſe of his 
chattels, becauſe they have undergone ſome 
ſome alteration? This would be a grear per- 


plexity : but on the other hand, land continues 


the ſame to the end of the world; — and as to 
real eſtates, there is time and opportunity to 


make ſettlements as he thinks fit; but, as to 
perſonal eſtate, that is under conſtant varia- 


tion, it is quite otherwiſe in reaſon, 


' Suppoſe the caſe was of a deviſe of a real 


chattel, and a man ſhould deviſe a term for 
years that he had not at the time of the deviſe; 
but had purchaſed ſome time before his death: 


8 1 doubt whether it would be good. Suppoſe 


for the purpoſe, one takes a college leaſe; ſub- 


ſequent to making his will; the queſtion is, 
whether bis would be a good deviſe; I am 
nclined to think not. The caſe of Aſbby and 


Liver (Goldeſborough 93.) comes up to this 
Matter z—a man makes his will, having a 
K 2 college 
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college leaſe, or other leaſe, and deviſes li. 
leaſe to 7. S. after making which will, nz sung. 


' RENDERS this leaſe, and RENEWS: the teaſe with 


the dean and chapter; then dies,—this que- 


ſtion was, whether the deviſee ſhould have 


this leaſe z and it was held that renewing the 
leaſe was a revocation of the will, and that 
the leaſe did not paſs. This ſeems to be a very 
ſtrong caſe as to this point, and the reaſon i; 
plain, becauſe the eftate was NOT IN HIM Ar 
THE TIME OF MAKING THE WILL, 

March 137. The queſtion was  there,— 
„whether a term not aſſented to by an ex- 
«© ecutor, and which paſſed on iv as an kxx- 
* CUTORY DEVISE, could paſs by tbe will of 
„the deviſee; there it was held, that it 


was only a poſſibility, and that not bing paſſes by 


tbe will; — and indeed how could he diſpoſe 


of a term that was not bis but another man's? 


It is hard to imagine ſuch a prepoſterous 


thing; but I ſhall not give any poſitive opt 
nion herein, this not being our caſe; the ext 
cutor MUST ASSENT 10 a legacy, elſe nothing puſ- 


ies; for nathing can paſs immediately WHERE 4 


ERM Is DE VIS ED; but this is enough to 
ſnew the difference between a real and pe- 
ſonal eſtate; — one is permanent and laſting, 
the other mutable and fleeting. 


To make a will to take effect from the i 


purchaſe of an eſtate, is repugnant to the na- 
ture of a purchaſe, for a will gives it to ano- 
ther and his heirs; the purchaſe gives it to 


himſelf and his heirs ; — the will gives it to 
his wife, and the purchaſe gives it to * 
* 


— , ˙ , ,,,, — 
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ſelf in fee, ſo that HERE is a PERFECT cox- 
TRADICTION. | 

Now it is to be noted, here is no republi- 
cation; if there had, that would have done, 
and made theſe lands paſs ; provided that all 
the circumſtances neceſſary to the making of an 


original will within the ſtatute of frauds and 


2 — had been obſerved. | 
uppoſe a man deviſes all his lands in tail, 
and afterwards purchaſes oTHER lands, and dies 


before re· publication,. - thoſe purchaſed lands 


will nos paſs; but if he republiſh the will, in 
ſuch a manner and with ſuch circumſtances, 
4 are neceſſary to the complete execution of 
an original will, the purchaſed lands will paſs, 
as by an original will, ; 

It is faid indeed (in Bret and Rigden's caſe,) 


dat where a man deviſes lands in certain, as 
the manar of D. or White-acre, and the devi- 
ſor bas nothing in the land at the making the 

deviſe, but does afterwards purchaſe the 


lame; the new purchaſed lands ſhould paſs to 


the deviſee, becauſe bis intent was manifeſt, 


If that were law, it is full againſt me; but I 
think hat caſe is not lau; it is only a 
ſaying of ſerjeant Lovelace; and the caſe. 

ted in the margin does not warrant any 
uch thing. J thought indeed, before I looked 


_ narrowly into the caſe, which is the 39 Hen, 
b. 18. that it had been ſo; but there is no- 


thing in that book to warrant it, nor is there 
any thing like it in either of the abridgments, 
either in Filzberbert, title Deviſe 17, or in 
Brook, the ſame title 15. | 

K 3 It 
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It is only a note of two judges opinion,... 


% Nota, 272 the Book, in the King's Bench, 
$* per Zelverton and Mart bam. ” If a man de. 


viſes land, and is diſſeiſed after tbat, and then | 
dies ; this deviſe is void and cannot be mad: 


good; and the reaſon is, becauſe be diſſe 


turns 1T. 19 @ RIGHT,. and it is only a choſe in iſ 


attion, and CANNOT BE DEVISED AWAY ; there- 


fore, ſays the book, it was held a 200d plea iſ 
againſt the deyiſe, that the deviſor did vor 
DIE SEISED of thoſe lands; — but the book goes 


on further, and ſays, —ſuppoſe a man is diſ- 


ſeiſed, and {ben makes his will, and deviſe | 
the lands, and afterwards re-enters into the 
langle it is made a queſtion there, if it bea | 


a good plea to ſay, that the deviſor HAD ng- 


THING in the lands at the time of the deviſe; this I 


is the caſe pot, and the caſe meant, upon 
which the preceding opinion is grounded, and 
it ſeems by that book, that if be dg re-enter, 
the lan d fl paſs ;—and I am of opinion they 
will paſs if he do re-enter; and the reaſon 
5 a man is diſſeiſed, and he makes a re- 


entry, ſuch re-entry purges the diſſeiſiu, and by 
relation to all intents and purpoſes, be is it 


poſſeſſion from the beginning, and tor that reaſon 


he ſhall have an action for the mean profits, 
between the time of the diſſeiſin and bringing 
the action; and ſo is 38 Hen. 6. 27. 19 He 


6. 17.— He may in ſuch caſe be juſtly ſaidyo 


be le in fee of ſuch lands, x Here 


may diſpeſe and deviſe the ſame away; be · 


Faule the entry reveſts the ate, and he is now, 


in conſideration of the law, in poſſeſſion from the 
"ONS time 
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time of the diſſeiſin, therefore is intitled to the 
meſne profits, as tho' he had been aua 
in the poſſeſſion all the while; — but that is 
not this caſe, here the deviſor has neither 


jus in re nor jus ad rem, for the land is here 
purchaſed eight years after making the will. 


Supp oſe an heir, who has 9 but a 
bare expectation, during his father's life, ould 
make a will, and deviſe all the lands be fou, 
bave at the time of bis death, - would the 
lands which came to him by deſcent from his 


father paſs by the deviſe? No ſurely.— But 
then ſuppoſe a man makes a will of land in 


rever/ion, expectant on an eſtate-tail, or an 


eſtate for life, and before his death, tenant in 
tail, or tenant for life, dies without iſſue.— 

theſe lands will paſs, tho' he had but a rever- 
lion only at the time of making the will, be- 
cauſe he is ſeiſed at that time as much as he cqn 


be, and it is a certain preſent intereſt, tho' to 
commence in futuro, and all the eſtate he 


could give, he intended him. 

There was a caſe in lord Bridgman's time 
of Davis and —, a deviſe of lands ta 
two perſons and their beirs,—one of them dies 
during the life of the teſtator; and the que- 
ſtion v was, Whether the ſurvivor ſhould take 


„ THE WHOLE or not; —it was held be fbould ; 


which plainly ſhews it was a will and diſpoſition 
FROM THE TIME OF MAKING IT,—Suppoling 


A. has a manor, and makes his will and de- 


viſes this manor, and before the death of the 


teſtator @ tenancy eſcheats to the lord of the 


manor, and after that the teſtator dies; the 
K 4 | queſtion 
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queſtion is, whether the e/cheated tenancy 
* ſhall paſs,” becauſe the manor is deviſed, 


and THAT 1s part of it; for this tenancy is not je 
deviſed as a diſtinct thing, but as @ part of beca 
the whole, which he could devile, not 
I look upon it to be lord Cotes opinion havi 
(in Batler and Baker's caſe, in the third re. THE 
port,) that 4 deviſe is @ DISPOSITION ;, and by 
that caſe was adjudged in the Exchequer land 
chamber by all the judges, and that à cuſton 
to deviſe 0UGHT 10 be conſtrued THE SAME as in F 
common law. cou 
| for 
Therefore for theſe reaſons, J hold the par 
judgment ought to be given for defendant. this 
I. In regard it is a will, at the time of the yea 
making. A be. 
II. In as much as, the ieſtator had nut power kin 
fo give WHAT HE HAD NOT. 


III. The conſtant manner of pleading ſhews, col 
the neceſſity of the teſtator's being ſeiſed. 

IV. A deviſe of lands is not comparable to 
a a deviſe of a perſonal eſtate, becauſe'a per- 


{onal eſtate is altering every day. per 
V. Becauſe a deviſe is repugnant to the | 
nature of a purchaſe ;—a purchaſe is to the err 


deviſor and his heirs, and a deviſe to 'another 

and his heirs; and becauſe there is #o caſe, 

nor guthority in lau, to warrant amy contrary 
judgment. 


Indeed I was very inclinable to make this 
a a good deviſe if I could, becauſe he intent is 
very firong, and that will weigh much a 

1 ol 
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will; but when I conſidered more of it, I 
could find no opinion to favour it, but that of 
ſerjeant Lovelace, waicn is not to be ſupported; 
becauſe the caſe reported is miſtaken, I do 
not give my opinion ſo much on the word— 
having, but that Ar THE TIME OF MAKING 
THE WILL he had vor the land; and ſo agreed 
by Dyer, that a man muſt be the owner of the 
land at bat time, L 

Powell. I would have made it good if T 
could; but it is inconvenient it ſnould be fo 
for when a man is beyond ſea, or in foreign 
parts, or in priſon, and have made his will in 
this manner, he may have many thouſands a 
year deſcend to him from other relations, that 
he may know nothing of, at be time of ma- 
king the will. 

Holt. I would have made it good if 1 
could. | 


Geld.] The intent was plain. 


So judgment was given for the defendant 


per tot” cur. | | 
This judgment was affirmed on a'writ of 
error in the houſe of lords, 24 Feb. 1707. 


Arthur 
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Arthur v. Bockenham, C. B. * 


Lord Chief Juſtice Trevor delivering tbe cinin | io 
of the court. | 


| Ss the 
HE queſtion is, —-<* whether theſe the 
« Jands, (that is, the moiety named in WM * 


< the ſpecial verdict,) do well paſs in the wil MW K 
« to the defendant Frances Bockenham, or no;” ll he 
for if they do not paſs, then this moiety Wl 7 
belongs to the leſſor of the plaintiff, , 
And we are unanimouſly of opinion, that 
theſe lands do not paſs'to defendant by this i 
L | "BR 5 
The queſtion, touching the validity of this 
will, depends, 


Firſt, On conſideration of the ſtat ute of of 
wills, 32 Hen. 8. which was made to enable 1 
perſons to deviſe lands by their laſt wills. 1 
Seconaly, On the conſideration of the cu- » 


ſtom of gavelkind, which is particularly MW ® 
found in this verdict. | : 
Firſt, In the firſt place I will conſider, 4 


4Y whether the ſtatute enables any one to deviſe 2 
[ land he is not owner of, nor has any intereſt n 
in, at the time when the will is made, but doth * 
purchaſe lands in his lifetime after making ſ 
ſuch will. f 

. 1008 be — as a 


.* This caſe is reported in Fitægib. 233. and in Hell 1 
750. n 
This . 


- 
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This depends on. the conſtruction of that 
act, which ſays, **.that all and every perſon 
« and ' perſons having manors, meſſuages, 
„ lands and tenements, fall have full and 
« free liberty to diſpoſe and deviſe the ſame 
« by his laſt will and teſtament :*— Whether 
the word ! having” makes it neceſſary, that 
the teſtator ſhould have the poſſeſſion of, or an 
intereſt in the land AT THE TIME OF MAKING 
Als WILL, —or, whether it be ſufficient that 
he have or purchaſe the lands, at any time 
after making his will, before his death. 

To come at the meaning of this ſtatute, 
I will ſuppoſe this act lately made, and that 
there had been 20 conſtruction made thereof, 
but that the queſtion was entirely new and 
undetermined, that it were now res integra,— 
what then would be a reaſonable conſtruction 
of theſe words of the act; —in the next place 
I will conſider what conſtruction this act ought 
to receive, as it has been already expounded 
and determined, and from the conſequences 
of ſuch determination. 

As to what would be a reaſonable conſtruc- 
tion, ſuppoſing it were to be made de novo, 
and to be originally expounded, I am of opl- 
nion, it would be a very reaſonable conſtruc- 
tion, that this act ſhould 207 enable any per- 
ſon to deviſe land he has not, nor is owner of, 
at the time of waking bis will, UNLESS HE RE- 
PUBLISHES IT, Which is the fame i in ſubſtance, 
as new making it. 

The general rule in expoſition of aQs of 
Parliament 1 IS, that all doubrful matters, (Fe. 


where 


* 3 
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Ee pteſsly; therefore, in all general matters, the 


law preſumes the act did not intend to make. 


any alteration; for if the parliament had that 
deſign, they would have expreſſed it in the 
act. ; , | 
Now how will the common law influence 
this matter before us? firſt, it is plain by the 
rules of the common law, (that is, ſuch rules 
as are to govern conveyances and diſpoſitions 
of eſtates,) that the law did never allow any 
perſon, by any conveyance at common lau, 
to diſpoſe f the lands be bad not, or had no 
right or intereſt in, at the: time of making and 
\ Executing ſuch conveyance; fo is 1 Inſt. 265, 
it is there faid, < if one releaſe all the right 
« he bas, and all the right he ſhould ) ur could 
* have for the future, .tho* :1n':expreſs words, 
« which ſufficiently. ſhew the intent of the 
% party, yet ſuch releaſe is void (as e am 
©, after-right,” and was never yet contradicted. 
However, there are ſome exceptions to this 
rule, as to releaſes of fulurt rights, that is, 


that in ſome caſes a man may reſeaſe a future 


right, tho' by tbe bare releaſe it can neven paß; 

as the 1 Inſt. which I cited before. If there 

| be. father and ſon, and the ſon diſſeiſe the 
\ | Father, and being in paſſeſiun mates a feoffment 
1 in fee, in the life of his father, the no right 
1 Or 


where the expreſſion is in general terms, by 
io receive ſuch a conſiruftion which may be agree. i 
able to the rules of the common law, in caſes if iſ 
that nature; — for the ſtatutes are mot 'preſimd 
to make any alteration in the common lau, 
further or other than the act doth declare ex. 
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eſtate is yet deſcended. on him from his fa- 
ther; yet {his feoffmnet will bar IM of THis. 
fu.ure poſſible right. warn it does deſcend and 
come to him; but this is grounded on a parti- 
cular reaſon, that is, becauſe he had more than 
a mere right, for he had the posskss ox of th. 
land, therefore might make a legal convey- 
ance thereof; and tbe law fauours extinguiſh-. 
ment of rights, ſo that the right and the poſſeſſion 
may go togetber; beſides a feoffment is of a 
high conſideration in the law, becauſe executed. 
by livery, and cauſes a tranſmutation of the 
poſſeſſion, and therefore is carried to 1he ex- 
tinguiſhment of FUTURE RIGHTS, in favour of 
lim who bas the conveyance ; for by this feoff- 
ment he did not convey a bare right only, 
but might by law make a feoffment thereof, 
and by. implication on ſuch feoffment and li- 
very, all future rights of him who made it are 
extinguiſhable ; for being, in poſſeſſion and con- 
veying the land itſelf, he conveys all rights at- 
tending thereon, whether preſent or future; but 
yet this doth not bar his heir at law; for he 
may enter notwithſtanding, and as to him the 


right is not extinguiſhable abſolutely, tho at 


the ſame time the feoffment is good againſt 
him who made it. This general rule again 
admits of another exception, and that is in 
the caſe of a releaſe with warranty; where a 
man makes a feoffment with warranty, that 
warranty will bar a FUTURE right, and that 
will go to the heir and bar him too; but then, 
that is grounded on a particular reaſon, for 


the warranty bars to avoid circuiiy of ation; 


for 
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for if the heir of him who made the warranty 


have been extinguiſhable to him wha had the 


| tended to, 
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ſhould recover. the land againſt his father's 
grantee, this land when deſcended to him, 
would be aſſets in his hands, and be liable to the 
warranty, ſo that it works an extinguiſhment 
of his future right by rebutter. 

There is no caſe, that by any legal convey- 
ance at common law a man could convey lands 
he had no right to, ner in poſſeſſion thereof an 
THE TIME of ſuch conveyance : in the firſt caſe 
he had not the poſſeſſion, nor any preſent 
right; but if he had, by the releaſe it would 


poſſeſſion, becaule he who had the poſſeſſion, 
(which the law favours,) ſhould not be di- 
diſturbed ; but future rights it was never ex- 


Let the law has allowed releaſes of rights, 
which are in the nature of poſſibilities ; a man 
may releaſe to him who has the poſſeſſion a 
poſſible right only, tho? it does not allow him 
to transfer or convey away #0 4 ſtranger ſuch 
right; and that is the reaſon the law allows a 
man to releaſe an executory intereſt in a term 
deviſed to him, and is in the nature only of 
a poſſibility ; but yet be cannot aſſign it away to 4 
third perſon, tho' he may, as I have ſaid be- 
fore, releaſe this right to be poſſeſſor of the land 
by way of extinguiſhment; ſo that the rule 
of conſtruion of conveyances at common 
law will be the ſame rule to expound this ftatutt; 
but to narrow this queſtion a little more, I 
agree that deviſes of land have not been ſub- 
Jet to the tri rules of conveyances at com- 

mon 
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mon law, becauſe the law favours diſpoſitions 
ly will, ro make them agreeable to the intent 
of the teſtator; whereas conveyances at com- 
mon law ftand on a different foot. In the 
cafe of wills the teſtator is inops concilii, and 
has no opportunity of obſerving the formali- 
ties of law; therefore wills are not in all caſes 
ſubject to the rules of conveyances at common 
Jaw; but then all this is grounded on the ſup- 
poſition that the teſtator has wherewithal 7o 
make diſpoſition of. 

Let us then conſider how the law makes 
conſtruction in what comes neareſt to wills, 
and that is conveyances of land zo uſes, which. 
the ſtatute of the 27 Hen, 8. hath executed 
into poſſeſſion ; the rules of conſtruction in 
theſe caſes are the moſt proper rules to be 
adapted to wills, | 

Wills have been all along confirued accord- 
ing to the intent, and ſo has the law always 
ſupported thoſe conveyances to uſes, on the 
ſuppoſed intention of the party to ſupply little 
defects, as may be ſuppoſed to be in them. 
Now, by conveyances to uſes at common 
law, could any man convey an uſe in land 
which he had not at the time of making the 
conveyance ? Surely he could not; and that. 
is plainly proved by the caſe of Lelxerton and 
Yelverton :—there the father covenanted to; Ce 401. 
ſtand ſeiſed of lands which he afterwards ſhould 27 Hl. 8 c. 10. 
purchaſe, to the uſe of Eimſelf for life, and '? 3 . 
afterwards to his youngeſt ſon and his heirs; 73. 
—afterwards he purchaſed land and died; and 
the queſtion was, whether the eldeſt, or 
«« youngelt 
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<« youngeſt ſon ſhould take it;“ and it wa 
reſolved, that no uſe could ariſe to the younGcs) 


ſon, being of land that he had not at Tux 
TIME of making. the conveyance; and that is 
grounded on very 
:annet raiſe a nſe.of land whith is not bis own, 


for if a man who has 10 right to land can 


raiſe a uſe of that land, then two at the ſane 
time might raiſe uſes; for it cannot be denied 
but that he who is owner of the land may 
diſpoſe of it, and raiſe what uſes he pleaſes, 
and that he is the proper perſon on a ſale, to 
declare the uſes. It is impoſſible the ſame 
land ſhould be to the purchaſer ror life, with 
remainder to his youngeſt ſon and his heirs, 
and at the ſame time be to him and his heirs; 
theſe would be contradiftory uſes, being at on 


and the ſame time, as being declared by differ 


ent perſons. 

It js allowable indeed, for a man fo cove- 
nant that he will purchaſe lands by ſuch 2 
time, and levy. a fine thereof, and that the 
ſame ſhall ve and enure to ſuch and uſes. 

But the reaſon of that is, when the lands 
ate purchaſed, and a fine levied, the uſe ari- 
feth on the fue; and not on the deed made by 
him before he was owner of the land and thy 
he could not declare the uſe before he had the 


land, yet the fine raiſes tht uſe, and. the di 


made before is only an evidence of his intentio8 
that it ſhould be to ſuch uſes, if no uſes were 
declared at the time of levying the fine, fot 
at that time he might declare at ber uſes; but 
no other uſes being declared, that deed 2 

or 


good reaſons, becauſe he 


2 
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por an evidence of the intention of the party, 

do other intention appearing. 

| To apply that to this caſe ;—here is a con- 

veyance made, whereby land is diſpoſed of 

which he had not at the time of making the 

will, and is a diſpoſition to take effect in fu- 

tyro, and: ſo was that caſe, a grant and diſpo- 

ſition of land when be ſhould purchaſe it; 10 

this will cannot be a preſent diſpoſition of 

what he had nor, but a declaration how the 

land ſhould go at his death; but it is very 

plain that ms king the will is the foundation, and 

is an INCHOATt diſpoſition ; ſo that if the de- Show. Parl. 

viſor has not the land ai the time, will it not Gee 157. 

pals. | | 

There is yet a further reaſon why wills 

ſhould receive ſuch a conſtruction as convey- 

ances by way of uſe, and why they ſhould imi- 

tate ſuch. conveyances, — becauſe it appears 

that the ſtatute of wills was made 10 ſupply 

the power of. declaring uſes by laſt wills and 

teſtaments, which they had. before the 27th of 

Hen. 8. of uſes; for tho* the ſubjefts, before 

the 32d of Hey. 8. of wills, had not any power 

to diſpoſe of their lands -by their laſt wills, 

yet they had what was tantamount, which was 

a power 19 declare uſes ; for before the 27 Hen. 

$. (which executes the poſſeſſion to the uſe,) 

| all the lands were ſubject to the ceſiui qui uſe, 

and he had a power to declare the uſe of 

land; the truſtees had the | poſſeſſion as be 

tought fit, either by deed or vill, ſo that 

in effe:t he had a power of deviſing by will 

by deciaring the uſes the truſtees ſhould fland * 
1 e 
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ſed to, after his death; but when the 27 Hen, 
8. came and executed the poſſeſſion to the 
uſe, then the ceſtui que uſe had no ſuch power 
of declaring the uſe as before, becauſe Tu 
the uſe and the land were the ſame thing, be- 
ing united together; and that is the reaſon 
why this ſtatute of wills, gave men power to 
diſpoſe of their lands by will, which was given 
in lieu of that power which ceſtui que uſe had 
before, of declaring the uſes of the land as he 
thought fit; therefore there is great reaſon 
that a will ſhould receive the ſne conltruc- 
tion. 

But it is objected, that a will is not to be 
conſtrued according to conveyances by deed 
at common law, — becauſe a will is u preſent 
and immediate diſpoſition of land, and is not 
like a deed which takes effect immediately by 
delivery; for in ſuch caſe a man muſt have 
the land at the time, or elſe it is againſt the 
nature of the grant, or immediate gift, to 
diſpoſe of what he has not;-—bur a will is 
another thing, it is only a future diſpoſition in 
caſe the man dies without any other aliena- 
tion; and is ambulatory, and not completed 
or conſummated till his death; therefore good 
reaſon he ſhould be able to diſpoſe of the 
lands he ſhould have or purchaſe before his 
death; - becauſe it does not take effect till 
death. E eb 
In anſwer to this objection, I ſhall diſtin- 
guiſn to what pur poſes a will does not take 
effect vill death, and to what purpoſes it does 
take effect from he lime vf - making, . 

90. — | eath; 
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death; it is true, to many purpoſes a will Show, Parl. 
akes no effect till the teſtator's death; but on C4. 157. 
the other hand, to many other purpoſes it 
takes effect from the time of making the 
will. | 
Indeed, as to veſting an intereſt in the de- 
viſe, the law has regard to the death of the 
party only ; for no intereſt can veſt in the deviſee 
a5 long as the leſtator lives, and a will in its 
own nature, is not to paſs any thing but on 
ſuppoſition” of the eſtator's death; for it is a 
proviſion anc lit tion how his eſtate ſhall go, 
when he can ep them no longer. — Where 
2 man deviſes;lands to another, and the de- 
viſee happens to die before the deviſor, his is 
a void deviſe, and the lands do not paſs ; for 
f they ſhould, the heirs of the nEvIsEE muſt 
lake, contrary to the intent of the deviſor; 
for by the will he was intended to take by de- 
ſcent, and if the lands paſs, he muſt now take 
by purchaſe.—In this regard allo, a man's 
vife may take by his will, tho* ſhe cannot 
ake by any conveyance at common law, for 
the. will not taking effect in point of transfer- 
ring an intereſt, till after the huſband's ſhe is 
in the nature of @ ſtranger, ſo the land will 
Vell paſs to her; and in many other caſes of 
s his nature a will takes 10 effect till the death 
et the teſtator. | 

But when you conſider another thing neceſ- 
-o make a will good, as a neceſſary qua- 
e cation in the teſtator, which is, —the power 
es and capacity of diſpoſing by his will, —there 
re Ml! take it) the law regards the time of making 
5 L 2 | the 


- 
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the will, and as to the power of diſpoſing by 
will, that conſiſts of ſeveral particulars; as, 


Firſt, To enable the teſtator to diſpoſe by 


will, or any other way, the law requires that 


he ſhould have an intereſt in the thing he is 


to diſpoſe of; and if he have no intereſt in the 


thing to be diſpoſed of, how can he be ſaid 


to have a power of diſpoling ? 


Secondly, The teſtator mult not only have I 


an intereſt in the thing deviſed at the time of 
making the will, but /t have à diſpofing 
mind too, he muſt have abit:ry a''d capacity in 
point of diſcretion and. underſtan (ng, as A PA- 
TIONAL MAN; and theſe two qualificaiions are 
neceſſary to make up the power of diſpoſing; 
and this power muſt be perfect and complete 


at the time of making the will, and none of! 


rheſe qualifications. coming after, tho? before 


the death of the teſtator, will make this power 


good, and the will effefzal in law, Theſe are 
perſonal qualifications, and muſt be bad at the 
time of diſpoling, and will be too late to 
come after. As to qualifications in point of 
diſcretion, if a man be non compos, and not in 
his right ſenſes at the time of making his wil, 


tho' he afterwards, and long before his deatl, 


becomes a man of ſound judgment and me- 


mory, yet the will is a void will, and can by 


no means be made good, becauſe he wanted the 
diſpoſing power at the time of the diſpoſition, 
which was at the time of making his will; — 
the law is the ſame of a feme covert. If a 
married woman makes a will, tho? ſhe become 
a widow and unmarried before her death, yet 


ſuch is a void deviſe without 3 
or 
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for the law bere regards the time of makiog 
nh; fo in the caſe of an infant, if he makes 
bv  * will, tho' he be of age, nay, tho? he be ever 

ſo old, when he dies, yet it is a void deviſe, 
becauſe he had not diſcretion, nor a diſpoſing 
" | power at the time of making; for it is that 
ig WW which che law regards in theſe caſes, and xor 
| the, time of the DEATH of the teſtator. 

As to the other point, or neceſſary quali- 
fication, which goes to the power of diſpoſing, 
which is his ownerſhip of the land, the law 
requires that to be complete at the time of 
making the will; conlider, as 4% THIS point 
THE LAW IS VFRY STRICT, that the teſtacor 
ſhould have a diſpoſing power at the time of 
making the will; for it is ſo far from allow- 
ing a ſubſequent power by acquiſition after 
to wake the will good, that he lat requires 
A COMTINUANCE of the SAME intereſt tbe de vi- 
ſor HAD AT THE TIME of making the will, ro 
REMAIN UN ALTERED, even to the time of the, Liv. 108. 
death, for that any, even the /eaſt alteration 
of this intereſt, is an ACTUAL revocation of 
fuch will ;—as where there is tenant in tail, 
and he makes his will, and deviſes theſe lands 
away : now, tho* he hath an inheritence in 
theſe lands, and they are his own, and he 
could diſpoſe of the abſolute inheritance in 
fee-fimple by fine or recovery, yet if at any 15 
time after the making ſuch will, before his 
death, he ſuffers a recovery to him and his. 
heirs, and fo alters the eſtate from a tail to a 
fee, this is alſo ſo far from making his will 
good, that it is an ACTUAL revecation of the 

; L4 will , — 


Show. Parl. 
Caſes 54. 
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will;—yet he was owner of the land at 1b. 
time of making the will, and is no more now, 
only the ejtate is altered, and he has now ano- 
ther fort of fee; — nay, the lay is till $TRICT- 
ER; as, where there is tenant in fee-ſimple, 
who deviſes his land to another, and after 
that, and ſome time before his death, he make; 
a fe'ffment of theſe lands, to anther for the 
uſe ot himſelf and his heirs z tho' this to ſome 
purpoſe is no alteration, for he is abſolute 
owner of the eſtate as before, yet this does 
not make the will good, but is @ revocation 
thereof ;, and ſo it was adjudged in the caſe of 
Lord Lincoln, tho? fo ſmall an alteration. 

This ſhews the law requires that the teſla- 
tor ſhould have a complete power of diſpoſing 
AT THE TIME of making the will, and that the 
power and intereſt he had at that time ſhould 
continue, and be the veRy ſame at the time 
of his death. 

Now it the law will not allow any, the 
leaſt alteration, of eſtate from that which he 
had at ihe time of making the will, but wil 
rather work a revocation and deſtruction of the 
will, I do not ſee. how the teſtator's purcha- 
ſing after can work here, to make the will 
good, when he had nothing, no intereſt in, or 
to, the land at the time of making the will ;— 


this is a far greater alteration than from a tall, | 
to a fee, or from one ſort of fee to another ; 


for this, is an acquiſition of new right, and a 


new power ;—it is totally a new intereſt pur- 


chaſed after making the will, when he had 
neither right or intereſt at ihe time of the will, 
2 which 


— — of — oy 
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by which can never have effect to make this will 
, good, ſo as to give the power to diſpoſe of 
0 the lands. | 


In a will, the Jaw requires the deviſor to 
have this power complete and entire, both in 
regard of the eſtate and intereſt to be diſpoſed 
of, as in regard of his underſtanding and dif- 
cretion, which are neceſſary to be had at rhe 
tine of making the will; and tho' they hap- 
pen afterwards, before his death, yer they 
come too late; ſo that if this act of wills 
were now de novo to be conſtrued, it would 
receive this conſtruction, that a man having 
lands, ſo as to give him a power to devile 
them by will by virtue of the ſaid act, muſt 
be meant having at the time of making his will, 
and not at the time of his death only. 

Secondly, Bur then in the ſecond place, this 
being a law made a long time, that has re- 
ceived many uniform determinations agreeable 
to this conſt ruction, this ought to be of great 
conſideration always, — that the law may be 
certain when there has been ſolemn determi- 
nations after long debates, and an acquieſcence 
under them, and when accepted and received 
as a rule of property, tho* ſome ſhould be dif. 
ſatisfied in their private judgments. Were 
the matter to be newly reſolved, it is but rea- 
ſonable we ſhould acquieſce and determine the 
ſame way TO PREVENT GREATER MISCHIEFS, 


which might ariſe from the uncertainty of the f fl. 
law; now there have been ſzveral ſclemn re- 1 
ſolutions and acquieſcences under them, that 14 


L 4 A MAN 164 
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A MAR CANNOT DISPOSE OF LANDS BEFORE He 
HAS THEM. 

As to the caſe of Brett and Rigden, I do 
not take that to be a determination of this 
point; that caſe was; a man had lands in a 
certain pariſh or place, and made his will, 
and gave away all his lands in bat pariſh, and 
afterwards, ſome time before his death, pur- 
chaſed other lands in: the ſame pariſh,; and the 
queſtion was, whether theſe ne purchaſed 
lands ſhould paſs or not;“ and held they 
| | would not: but that judgment was act ground- 
+4 ed on this queition, whether he could deviſe 

lands he had not, but whether the words of 

* the will in point of intentien wauld extend fur- 

ther than to thoſe lands be bad at the time of 
making the will, there being in that will no 
| Future words, nor declared intention of paſ- 
| Jing any lands he ſhould purchaſe in futuro; — 
i . that judgment went rather on the ſuppoſition 
4 that the intention of the teſtator was ſatigied 
in paſſing thoſe lands he bad at the time of 
making the will; for there being no future 
words in the will, it might be the intention 
of the teſtator, that the deviſee ſhould have 
- the land at the time of making his will, and 
the heir at law have the new purchaſed lands by 
deſcent. 
But there are ſome caſes in point, as But- 
ler and Baker's caſe in the third part, and 
Leonard Lovies's caſe in the tenth report of 
lord Cole; they expreſiiy go on the word ba- 
*« wing” at the time of making the will, and 
His has been all along taken as the rule; * 
, all 
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all people ought to acquieſce therein, being 
ſo often and ſo folemnly in ibis manner, deter- 
mined; and now I am come to the ſecond 
point, on which this depends, that is, the cuſtom. 
Whether, tho? it ſhould be allowed that 
by will a man cannot diſpoſe of land which 
he had not at the time of making the will, 
and which he purchaſed afterwards ;—yet, 
whether ſuch deviſe may not by ſuch cuſiom 
be made a good deviſe ; and I am of opinion 
it will not. | $4 
The cuſtom found is, no more than that 
gavelkind land may be geviſed by will in 
writing; but there is no ſuch cuſtom. found, 
as that a man may deviſe gavelkind land that 
he has 244, but only that gavelkind land '7s 
deviſable. "4 
If it be a reaſonable conſtruction of the 
act of wills, that to enable a man to deviſe he 
ſfeould have the land at the time of making his 
will, why ſhould not this cuſtom be fo ex- 
pounded, ſince the euſtom is only to enable 
a man 40 deviſe land z—if it be a reaſonable 
conſtruction as to ſocage lands, hy not as to 
| gavelkind lands? There is no more particu- 
lar reaſon in one caſe, than in the other, and 
the rather, becauſe all euſtoms, which ate 
againſt the common law, ought to be taken 
firiftly, nay very jirifly, even ſtridter than an 
act of parliament that alters the common law. 
It is a general rule, that cuſtems are not to be 


enlarged BEYOND THE USAGE, cell it is the 


| ulage and prafiice that makes the) law in fuch 
cales, and ct the reaſon of thething z for i 


cannot 
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cannot be ſaid that a cuſtom is founded on 
reaſon, tho? an unreaſonable cuſtom is void; 
for no reaſon, even the higheſt whatſoever, 
could make a cuſtom, or law; it is no parti. 
cular reaſon that makes any cuſtom or law, 
but: uſage and practice itſelf, without regard 
to any reaſon for ſuch uſage; therefore you 
cannot enlarge ſuch cuſtom by any parity of 
reaſon, ſince reaſon hath-no part in the ma- 
king of ſuch cuſtom. 

In conſtructions of acts of parliament it is 
otherwiſe, and there is a greater latitude al- 
lowed in them, and the reaſon which induced 
the legiſlature to make ſuch acts to take away 
the common law may be, and is uſually, 
urged in, in many conſtructions of them; 
therefore in doubtful caſes we may enlarge the 
conftructions of acts of parliament according 10 
the reaſon. and. ſenſe of the legiſlature, expreſſed 
in other parts of the acts; or, conſtrue them 
by conſidering the frame and defign of the while; 


but it is not ſo in the caſe of a cuſtom, be- 


cauſe not founded on any particular reaſon, 
for the reaſon of the common law is againſt it; 
but the law allows uſage in particular places 
to ſuperſede the common law, and is:the local 


law, which is never to be extended farther 


thaa. the uſage and practice, which makes it 
law. 8 
No there is nothing bere found of a uſage, 
to deviſe lands which a man had not, or which 
he ſhould- afterwards purchaſe; then we mult 
enlarge this. cuſtom to deviſe lands which the 
deviſor had not at the time of making — 
WII, 
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will, which is beyond a REASONABLE conſtruc- 
ſion; for tho' it be lawful and cuſtomary to 
deviſe lands a man has, yet it does not fol- 
low by the ſame reaſon, that a man may de- 
viſe the lands he has not, it being a different 
conſideration, becauſe the common law ena- 
bles a man ro diſpoſe of what he has; but 
there is not the ſame parity of reaſon to diſ- 
poſe of what he has xot, being a thing againſt 
reaſon, that any man ſhould have a right to 
diſpoſe, when he had nothing to diſpole of; 
therefore ought not to be carried in parity of 
reaton further than in cuſtom, which ought 
to be conſtrued more ſtrictly than it would be 

at common law. | 
But then it is further objected, that this 
cuſtom is @ general, power of diſpoſing, as far 
as a man may, his goods and chatiels at com- 
mon law, which he may deviſe in manner as 
is contended the lands ought' to go in this 
caſe; for it is ſaid (ſay they) in Fuzberber!”s 
Natura Brevium, that the cuſtom of gavel- 
kind is to to deviſe lands fanguam bona & ca- 
lalla; but ſurely theſe words do not prove 
that gavelkind land by ſuch cuſtom may be diſ- 
poſed of to all purpoſes, as goods and chat- 
tels; there is moſt certainly a great difference 
between a deviſe of lands and a deviſe of 
goods and chattels; for goods and chattels 
were always teſtamentary things. If a man 
makes his will, the law gives all his goods 
and chattels and perſonal eſtate to his execu- 
tor; by his being named executor he has a 
right to all the perſonal eſtate; and if a man 
made 
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made no. will, the ordinary diſpoſed of the 
inteſtate's eſtate, till the ſtatute of granting 
adminiſtration was made; ſo as to the perſo- 
nal eſtate, the law appointed no perſon who 
ſhould go in ſucceſſion as to that, unleſs the 
teſtator diſpoſed of it; but as to the land, 
the law has appointed zhe heir to repreſent 
the anceſtor, and to ſucceed him in his inbe. 
ritance; therefore lands ought not to go from 
the heir, to whom the law has given them, 
otherwiſe than as expreſsly deviſed from him 
to ſome other. 

And tho* the teſtator doth diſpoſe of bis 
goods and chattels by his will, to the legatees 
yet they all paſs to the executor, and be ha; 
them all in the nature of a TRUSTEE, and he 
= alone has a title in law to them, and nothing 


— —2 — 3 1 mu _u . _— 
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—_ paſſes to a legatee, nor can a legatee take any I 
6 thing to him devifed until the executor aſſent; thi 
| 3 ſo that this in effect amounts to no more than fel 
a direction to the executor how he ſhall dil- ſu 
pole of the teſtamentary eftate, when debts if 
and funeral expences are paid. W | 
 Teſtaments of goods and chattels are by W , 
the civil law of ecclefaftical conuſance, and | 
ſubject to the rules of the ſpiritual court, and pl 
to be governed by their law; but as to lands, 
nothing enables a man to take but the con- d 
mon law, and the heir-is in by deſcent, as being n 
a perſon appointed by the common law to ſucceed t 
and repreſent bis anceſtor ; and if lands are de- h 
viſed away by will from the heir, they pals 5 
immediately by the vill to the deviſee; ſo ö 


/ | that 
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e that there is a great difference between a diſ- 
> WH poſition of lands, and of goods and chattels. 
The. caſes cited at the bar to ſupport the 
deviſe were Brook 115. title Deviſe ; Fitzher- 

- bert 17. and Statham's Abridgmen 11. the ſame 
title; and theſe were preſſed as authorities in 
point. 1 : 

All theſe caſes were founded on the year 
book, 39 Hen. 6. I have looked into that 
book, but it does not by any meane warrant 
ſuch opinion; for the principal caſe was no 
more than this; —a man deviſed land, and 
was afterwards diſſeiſed, and then died; the 
queſtion there was, whether it was a good will, 
« becauſe he did not die ſeiſed;” and the book 
ſays, But ſuppoſe a man ſhould after making 
his will purchaſe lands; and there is no reſo- 
lution to bat, but only a query; —ſo that 
theſe books are only collections from, and in- 
ferences upon, 39 Hen. 6. which warrants no Rep. in Bg. 77. 
ſuch thing, but rather the contrary ; eſpecially Greenhill v. 
if it be conſidered 7bat caſe muſt be on à cu- Greenhill: 
Lam to deviſe, becauſe long before the ſtatute of 
wills, _ . 
Therefore I think for theſe reaſons the 
plaintiff ought, to have his judgment. 

J. S. ſeiſed in fee deviſed lands to his gran- 
daughter for life, remainder to his right heirs 
male for ever, — dies, leaving his grandaugh- 
ter heir at law, and a deceaſed brother's ſon 

his next heir male; the deviſe of the remain- 
der is void. Dawes and Ferrers, 2 Mill. 


Rep. I. 
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Law of, Deviſes 
Deviſe of lands to truſtees, in truſt, if the 
eldeſt ſon of A. turn proteſtant, then to ſuch 
eldeſt ſon; — this is a good deviſe, as not be- 
ing fo a papiſt, but a proteſtant. Carteret 
and Carteret, 2 Will. Rep. 32. 
Deviſe to A. a proteſtant for life, remainder 
to B. a papiſt for life, remainder to C. a pro- 
teſtant; A. dies, B. being a papiſt is diſa- 
bled to take, and C. Hall tate preſently in the 
ſame manner, as if the remainder had been 
limited to à monk. Carrick and Errington, 
ibid. 361, 362. | 
Tue ſtat. of the 11 12 . 3. c. 4. which 
diſables a papiſt from purchaſing lands, di, 


ables bim from taking By PURCHASE, conſe- 


quently from taking by deviſe. ibid. 

Deviſe of lands to H. a proteſtant for life, 
remainder to B. a papiſt for life, remainder to 
truſtees for the life of B. in truſt to let B. take 
the profits, and to preſerve the contingent 
remainders :—the truſt to let B. the papiſt take 
the profits is void; but the truſt to preſerve 
the contingent remainders is good. ibid. 362. 

Deviſe of 1o0 J. and 50 J. per annum to A. 
and his heirs, and if A. die without heirs, 
then to a charity; A. dies without" iſſue, living 
the teſtator; the will is void as to the whole, 
and the charity cannot take. Attorney Gene- 
ral and Gill, 2 Will. Rep, 369. 1 

A papiſt conforming at eighteen, is capable 
of taking by deyiſe made when under that age. 
Hill and Filkins, &c. Lucas's Rep. 481, 536. 

A deviſe to one and the heirs of bis body, 
and if he go about to alien, his eſtate "_ 

ceaſe, 
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ceaſe, and the lands go over to an hoſpital; 


me deviſe over void, as an invention to create 


perpetuities. Company of Pewterers and Chriſt's 


@ Hoſpital, 1 Vern. 161. 


J. S. deviſed his eſtate to the drapers com- 


Y pany and their ſucceſſors, in truſt to convey 


the premiſſes to his godſon Matthew Humber- 
fon for life, and afterwards, on the death of 


W the faid Matthew, to his firſt ſon for life; and 
o to the firſt ſon, of that firſt ſon for life, &c, 
nnd if no iſſue male of the firſt ſon, then to 
W the ſecond ion of the faid Matthew Humber- 

fn for life, and fo to his firſt fon, &c. and 


in failure of ſuch iſſue of ſaid Matiibew, then 


vo another Ma:thew Humber/ton for life, and 
p his firſt ſon for life, Sc. with remainders 
over to many of the Humberſtons (as the re- 


porter thinks, about fifty) for their lives ſuc- 


ceſſvely, and their reſpective ſons, when bern, 


for their lives, — without giving any eftate in 


tail to any of them, or making any diſpoſition of 
e fee. Per Ld. Chan. Cowper, Tho' an at- 
tempt to make a perpetuity for ſucceſſive 
lives be vain, yet fo far as it is conſiſtent with 


the rules of law, it ought to be complied 
wich; therefore his Lordſbip decreed, that all 
the ſons of the ſeveral Humberſtons, already born, 
ſhould takes eſtates for their lives, but that 


the limitation to the ſons unborn ſhould be in 
tail, Humberſton and Humberſton, 1. Will. Rep. 
332. 2 Vern. 737. S. C. Prec. in Chan. 


455. S. C. Gilb. Rep. in Eq. 128. S. C. 
If I deviſe “ all my lands, tenements and 


% bereditaments in Dale,” and I have a manor 
in 


159 


160 


322. 


- * lands and chattels:“ the teſtator had a real | 


| Pigget and Penrice, 1 Vol. Abr. Eq. 209. Ca. 


A. B. and C. and lands of much greater value 
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in Dale, ſuch manor being an hereditament 
in Dale will paſs; tho' perhaps it might be 2 
doubt, if a man has lands, and alſo a manor 8 
in Dale, of which the lands are not parcel, 
whether by the deviſe of all his lands in Dal: 
his manor will paſs; per Ld. Chan. Talbot in 
the caſe of Haſletwood and Pope, 3 Will. Rep. 


J. S. deviſes all his freehold houſes in 4 
and hath none but leaſehold houſes, theſe 
ſhall paſs ; ſecus in a grant. 1 Will. Rep. 286. 
A. deviſed in the following manner: [ 
make my niece executrix of all my goods, 


and perſonal eſtate, but 10 leaſes or intereſts 
for years in any lands whatſoever ; and the 
queſtion was, ** whether any or what eftatt Þ 
„ paſſed in the lands by this deviſe ;> Ld. Chan, 
was clear of opinion, that the real eſtate did 
not paſs by theſe words, and that the word 
lands was not (as objected) uſeleſs, and to be 
rejected, for that in all probability here might I 
be rent in arrear of thoſe lands which would 
paſs to the niece by her being made executrix. 


13. Prec. in Chan. 471. S. S. Gib. Rep. in 
Eg. 137. Comyns 250. 

J. S. deviſes © all his lands in A. B. and C. 
and elſewhere ;” the teſtator hath lands in 


in another county; the lands in the other 
county ſhall paſs by the word ** elſerbert. 
Cheſter and Cheſter, 3 Will. "_ 61. 

Je Vt * 


and Revocations. 161 


By the word lands an advowſon will not Lide Black, 


1 1 , . . V. 4 
pals ; by hereditaments it may. Savil and Sa- 1 8 


vil, Forteſc. Rep. 391. 

Lands deviſed to A. and after in the ſame 
will to B. they ſhall take it between them. 
Contra, Ld. Coke's opinion, that the latter 
clauſe revoked the former. — Obiter. Fane 
and Fane, 1 Vern. 30. 8 

J. S. deviſes 300 J. to all the natural chil- 
dren of his ſon by Mrs. Heneage; the natural 
children born after making the will ſhall not 
take; nay the children in ventra {a mere ſhall 


not take. Metham and The Duke of Devon, 
1 Will. Rep. 529. | 

A deviſe to“ relations” is to be confined 
to ſuch as would take by the ſtatute of diſtri- 
butions ; but their ſhares as to the taking per 
capita and per ſtirpes may be different. Tho- 
mas and Hole, Caſes in Eq. temp. Talbot 251, 

Deviſe.to A. and his iſſue, remainder to B. 
and his iſſue, remainder to the heirs of 4.— 
A. dies without iſſue in the life of the teſta- 
tor; B. dies in the life of the teſtator, but 
leaves iſſue, who is alſo the heir of 4. This 
iſſue ſhall not take an eſtate-tail, as iſſue of 
J. nor the remainder in fee, as heir to A. 
Goodright and Wright, 1 Will. 397. | 

J. $. deviſes to his wife for life, remainder 
to his grandaughter (who was his heir at law) 


for life, remainder to bis own heirs- male; a 
nephew, altho' he be. next heir-male, cannot 
take by virtue of the laſt limitation, not ha- 


ving both parts of the deſcription meeting in 
him. Dawes and Ferrars, Prec. in Chan. 389. 
NA 5. C. 
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J. S. deviſes the ſurplus of his perſonal 
eſtate to ſix perſons, to each a ſixth part; 
one of them dies in the lifetime of the te-. 
ſtator, this ſixth part ſhall be taken as un- 
diſpoſed of by the will, and go to the teftatur's 
next of kin. Page and Page, 2 Will. Rep. 
489. | | | 

if lands be deviſed to A. and his heirs, — 
and 4. dies before the teſtator, the heirs ſhall 


take noi bing; for heirs is a word of limitation, | 
and not of purchaſe : agreed per tot cur, | 
1 Freem. 293. in C. B. Po 
; vil 

A termor of 1000 years, without impeach- EY 
ment of waſte, deviſed the ſame to defendant, * 


and if be die wilbout iſſue, then to plaintiff; 
per 1d. K. this being a deviſe after ching « 
without iſſue generally, is void. 2 Vol. Abr. o 
Eg. 357. Ca. 3. | 
A perſonal eſtate was deviſed to J. S. and WM « 

in caſe ſhe ſhould die without iſſue, then to 6 
B. the deviſe over to B. is void. 2 Freen. 

Rep. 287. Ca. 357.6. 

A deviſe to A. with ſeveral remainders, and 

a remainder over to the heirs-male of the de- 
viſor the deviſor had no heirs-male of his 
body at his death ;—it is a void limitation, and 
a collateral male cannot take by this deviſe. — 
In the King's caſe a grant to heir-male is 
void, but in that of a common perſon it is 4 
fee, and the word male is idle; but heirs-male, | 
Sc. in a will are always intended of the body, 
and implies an eftate-tail. Ford and Oſſulſton, 
Ca. temp. Q. Ann. 189. 3 Salk. 336. S. C. a 
deviſe of a remainder to bis right beirs-male 
| 2 MUST 
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* 
usr be intended right heirs-male of his body, 
and no collateral heirs-male ſhall take by ſuch a 
limitation by way of remainder, 

Deviſe of a perſonal eſtate to B. and his 
iſſue, or to B. and if he die without iſſue, 
remainder over to C.—7s void, and the whole 
intereſt veſted in B. Gibbs and Barnardiſton, 
Gilb. Eg. Rep. 79. Prec. in Chan. 323. S. Co 
&@ P | 


In ejectment and ſpecial verdict.— J. S. 
poſſeſſed of a long term for years in lands, de- 


viſed them to 4. Yir St. Andrew St. John, 
and his two brothers ſucceſſtively, provided that 


neither of them ſhould take 70 after they are 


married ;— Rowland the third brother dies, Sir 
d. Andrew dies, the ſecond brother is leſſor 
of the plaintiff: the queſtion on the ſpecial 
verdict was, whether this was a good de- 
« viſe to Sir St. Andrew St. John and his bro- 
« thers ?“ It was objected, that this was a 
void deviſe for the ancertainty who ſhould take, 
by reaſon of the word ſucceſſively : —reſoived 
per tot cur, that the plaintiff ſhould have his 
judgment, becauſe the deviſe is not void for 
the uncertainty. Ungly and Peale, 2 Vol. Abr. 
Eg. 358. Ca. 8. cites Vin. Abr. tit. Deviſe (D) 
Ca. 19. Vide Lucas Rep. 103. Ongly and 
Pead, S. C. 2 Ld. Raym. 1312. Ongley and 
Peale, S. C. | a: 
It has been ſaid, that if an eſtate has been 


given to a man and. his iſſue, it is void for the 


uncertainty, becauſe it not appearing, whe- 
ther male or female; but that has been held 
and determined fince, net to be Law; and yet 
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it it well enough in a deviſe; per cur in 
B. R. in the caſe of Shaw. and Weigh, Gill. 
Eq. Rep. 28. 

Teſtator deviſed 550 (omitting pounds) to 
his daughter M. and alſo deviſes 550. to his 
daughter B.—per Cowper C. the ſubſequent 
deviſe to B. makes it extremely clear that 
the teſtator meant 5 50 l. and it is as certain 
and good] as if the word (pounds) had been 
expreſſed. Freeman and Freeman, 2 Rol. Abr. 
Eg. 359. Ca. 11. cites Vin. Abr. tit. Deviſe 
(D) Ca. 22. 

The father in his will taking notice, that 
„his ſon J. had much diſobligee him,“ de- 
clares thus; I do hereby reſolve ot to give 
* him any more than 20/7. a year for life, to 
„ be paid hun quarterly.” N. B. This was a 
baſtard ſon, to whom the father had by a for- 
mer will given 80. a year; but in the ſe- 
cond will he takes notice of his ill behaviour 
at the univerſity, and deviſes. that eflate to 
his legitimate ſon.: J. ſhall take nothing by 


this will, the words not amounting to a DEVISE. 


Holder and Holder, 2 Vol. Abr. Eq. 359. Ca. 12. 
cites Vin, Abr. tit. Devife (D b) Ca. 8. 
J. S. poſſeſſed of a term deviſed it to 4. 


and B. = if either. of them died, and leave 
no iſſue of their reſpective bodies, then to 


C.—His honour held ORE the deviſe over was 
void, Froth and Chapman, 1 Will. Rep. 664. 
— Afterwards Ld. Parker, on an appeal, re- 


verſed this decree. . Did. 


Deviſe of lands to S. and“ the heirs of his 


« 7D0dy 3 S. died in the lifetime of the * 
ö or; 
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for — this is in the nature of a lapſed legacy, 
and the heir of . ſhall take nothing. Vynne 
and Wynne, 2 Vol. Abr. Eq. 300. Ca. 16. cites 


Vin. Abr. tit. Deviſe (W c) Ca. 18. 


A. deviſed © all that by meſſuage or tene- 
« ment in E. — to F. and his heirs, and all 
« the reſt of his meſſuages, lands, &c.. in E. 
«and elſewhere, to J. L. in fee;“ F. the de- 
viſee died in the lifetime of the teſtator, ſo 
that this became a lapſed deviſe by his death. 
In ejed ment the ſole. queſtion was, whe- 
« ther this latter clauſe of the will would 
carry over the lapſed deviſe to J. L. the 
« reſiduary deviſee; or, whether it ſhould 
« deſcend to the teſtator's heir at law?“ 


Held per cur', that the deviſe of all the reſt 


and reſidue of my meſſuages, lands, Oc. did 
not convey what was expreſsly deviſed befote 


for the teſtator's intent appears to be to give 


his whole eſtate to F. and his. heirs in that 


meſſuage, and that at the time of the will made, 


te had no reſt and reſidue in that houſe, and 
the deviſe to F. being void, ./he bouſe will go 
to the beir at law. I} right and Hall, in C. B. 


Forteſc. Rep. 182. 
A. bequeaths to her grandchild 8. ſome of 


ber BEST linen; this void for the uncertainty z 


yet the court recommended it to the execu- 


tor to give ſome of the beſt linen to the lega- 
tee. Peck and Halſey,” 2 Will. Rep. 387. 
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Precedents of wills. 


HIS is the laſt will and teſtament of 
me A. B. of, Sc. widow: and relict of 


C. D. late of, Cc. in the county aforeſaid, 
Gent. deceaſed. Whereas my ſaid late huſ- 
band C D. did by his laſt will and teſt ament, 


bearing date on or about, Sc. deviſe to me 
and my heirs, all that his manor, capital 
meſſuage, meſſuages, mill, cloſes, lands, te- 
nements, and hereditaments, in, Sc. in the 
ſaid county of, &c. with their and every of 
their appurtenances, in truſt, to be by me 


ſold, or otherwiſe diſpoſed of, to and among 


all my children by him on me begotten, in 


ſuch ſhares and proportions as to me ſhould 


ſeem meet; except ſuch of his ſaid children 
who ſhould in his lifetime have received their 
reſpective portions; and after ſeveral other 


deviſes and bequeſts, my ſaid late huſband 


by his ſaid will deviſed all the reſt and te- 


ſidue of his perſonal eſtate whatſoever and 
wWhereſoever, to me his ſaid wife, to be di-N 


poſed of by me amongſt my children, at 
ſuch time and in ſuch ſhares and proportions 
as I ſhould think fit. And whereas my ſaid 


late huſband at his death left iſſue by me 
nine children (and who are all of them till 


living) that is to ſay, three ſons, viz. George, 
Jobn and Thomas, and fix daughters, vis. 
Jane, now the wife of of, 
Sc. Gent. M. then and now the wife 7 
01 
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of, Cc. Eſq; and C. ſince mar- 


ried to, and now the widow of 

late of, Sc. deceaſed, and K. now the 
wife of of Sc. Gent. and 
Anne and Eiizabeth, not married. And 
whereas great part of the ſaid premiſſes ſo 
deviſed to me by my ſaid late huſband as 
aforeſaid, had been before ſettled by him on 


me for my life by way of jointure; and 


whereas for want of a ſuitable purchaſer, and 


for that 1 did not think fit to ſell or diſpoſe 


of my jointure, I therefore have not ſold the 
ſaid real eſtate, but I have in my lifetime 
advanced and paid to and for my ſon 

and to and for each of my ſaid daughters, 


the ſum of J. a-piece, for or towards 


their reſpective portions and advancement 


and I have alſo given to my gre 3 4h 


the ſum of J. a-piece, vis. . 
in money out of my own pocket, and the 
ſum of J. borrowed for them of my 
ſaid daughter and for the 


payment whereof I have given my own 
bond (the ſaid (. a- piece being for or 
towards their reſpective portions and ad- 


vancement). And whereas my fon 
has by my direction given his bond to my 
ſaid ſon conditioned for the pay- 

ment of the ſum of J. to the 
and for which laſt-mentioned ſam 
of J. J have made a deduftor” or al- 
lowance to my ſaid fon © * out of a 
M 4 ſum 
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J that was then due 
or owing from my ſaid fon to me : 
and whereas my ſaid late huſband did in 
his lifetime advance to or for each of my 
ſaid ſons and and 
my ſaid daughter. | 


a piece, for or towards their reſpective por- 


tions; and I have likewite advanced and lent 
to my ſaid fon ſeveral ſums of money 
to the amount of J. or upwards, and 
I am like to be a very great loſer thereby, 
my ſaid fon having failed 1n the 
world, and having a comriifſfion of | bank- 
ruptcy againſt him, Now therefore I do 
hereby give, deviſe and appoint all and ſin- 
gular the ſaid manor, Sc. in the county of 
aforeſaid to my ſon - 


and of, Sc. Efq; and their heirs, 8 


upon truſt that they or the ſurvivor of them 
do and ſhall, as ſoon as conveniently may be 
after my deceaſe, ſell the ſame for the belt 
price that can or may be gotten for the ſame, 
and do and ſhall. pay and apply the monies 
ariling by ſuch ſale (after a deduction of the 
coſts, charges and expences attending the 
execution of the truſt hereby in them re- 
poſed, or relating thereto) in manner fol- 
lowing; (that is to ſay) In truſt out of the 


monies ariſing by the ſaid ſale to pay to my | 


daughter the ſum of J. and 
to my daughter the ſum of U 


and to my daughter the like ſum of 
* |, (my ſaid two daughters 
and not having as yet had or received 
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either from me or my ſaid late huſband any 
portions more than the ſaid ſums of J. 
a-piece) and to my daughter . to my ſon 
the ſum of J. and to my daugh- 
ter J. which J. to my daughter 
direct to be paid into her own 
hands, and that her receipt alone for the 
ſame ſhall be a ſufficient diſcharge to my ſaid 
truſtees, notwithſtanding her coverture. And 
J will that intereſt after the rate of ß 
per cent. by the year be allowed for the ſaid 
reſpective. principal ſum out of the rents 
and profits of the ſaid premiſſes ſo deviſed 
to be fold as aforeſaid, from the time of 
my death until the ſaid premiſſes ſhall be 
ſold, or the ſaid principal ſums ſhall be paid 
and ſatisfed; and all the reſt and reſidue 
of the monies to ariſe by ſuch ſale I give, 
bequeath and appoint to my ſaid fon 
his executors, - adminiſtrators and aſſigns, 
for his and their own uſe and benefit: and 
do hereby declare my mind and will to be, 
that iſ any of my ſaid children, or any of 
the huſbands of any of my daughters, ſhall 
in any manner controvert any of the diſpo- 
ſitions or appointments herein before by me 
made as aforeſaid, or ſhall refuſe to ſtznd to 
or abide by the ſame, or ſhall refuſe or neg- 
lect to do or execute any reaſonable or pro- 
per act for confirming the ſame, or for ſale 
of the ſaid eſtate or premiſſes at 1; 
aforeſaid, for the purpoſes aforeſaid, being 


thereunto requeſted, then ſuch of my faid ® 


children who, or whoſe huſbands ſhall con- 
trovert 
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trovert any of the diſpoſitions or appoint. 
ments by me herein before made, or who 
ſhall refuſe to abide by the ſame, or ſhall re. 
fuſe or negle& to confirm the ſame upon 
requeſt as aforeſaid, his, her and their re- 
ſpective wives and children ſhall be depri- 
ved of and loſe all benefit and advantage of 
whatever is herein before given or appointed 
to or in truſt for them reſpectively, or for i 
their reſpective uſe or benefit, and the ſame 
ſhall be divided amongſt my other children 
who ſhall conſent and agree to this my will, 
in proportion to what is herein before ap- 


pointed to ſuch of them reſpectively as afore- 5 
ſaid; and in ſuch caſe. I do hereby give, to 
deyiſe and bequeath to ſuch of my ſaid chil- be 
dren who, or whoſe huſbands ſhall contro- WM ei 


vert any of the diſpoſitions or appointments 
by me herein before made, or who ſhall re- 7 
fuſe to abide by the ſame, or ſhall refuſe or | 
neglect to confirm the ſame upon requeſt as 
aforeſaid, all that undivided half an acre of MW f 
all that piece or 2 of meadow or pa- 

ſture land commonly called 

lying and being at | in the pariſh 
of aforeſaid, containing ten acres, 
four, Sc. or thereabouts, little more or leſs, 
the ſaid half acre hereby deviſed lying and 
being in the moſt northward part of the ſaid 


land, called and north on land 
called and weſt on land called 

and being together with the reſidue of the ſaid 
land called now or late in the occu- 


pation of To hold to ſuch of my en 
| c 


and Nevocations. 


child or children who, or whoſe huſbands 
ſhall controvert this my will, or refuſe or 
negle& to abide by and confirm the ſame as 
aforeſaid, his, her and their heirs, as te- 
nants in common, as and for their whole 
ſhare of right and intereſt in the ſaid whole 
eſtate deviſed to be fold as aforeſaid; and 
then I give, deviſe and appoint all the reſi- 
due of the ſaid manor, meſſuages, Fc. in 
the pariſh of _ aforeſaid to my ſaid 
ſons and and their heirs, 
in truſt, to be ſold as aforeſaid, and the 
money to be applied for the benefit of my 
other children who ſhall conſent and agree 
to this my will, in proportion to what is 


| herein before appointed to or for ſuch other 


children reſpectively as aforeſaid, and in ſuch 
manner and form as the ſame is herein be- 
fore appointed to or for them reſpectively 


as aforeſaid, I give and bequeath all and 


ſingular the goods and,.chattels, debts, ef- 
fects and perſonal eſtate whatſoever, which I 
die poſſeſſed of, intereſted in, or intitled unto, 
as follows; (that is to ſay) To my eldeſt 


ſon | I give the ſum of I. and 
I do hereby forgive him the ſum of J. 
out of the principal ſum of J. which 


he owes me upon bond; alſo I give to my 
ſon the ſum of J and in caſe 
he ſhall think himſelf obliged in honour, or 
intend-to pay to my eſtate the ſaid principal 
ſum of J. as he has declared, I do 
hereby forgive him the ſum of J. part 

thereof ; 


I7L 


and to my ſaid daughter 
my ſon 


ſaid + 5.4 
of J. upon truſt, to be placed out in 
the purchaſe of new S. S. annuities, or other 
good government or other ſecurities, in their 
names, and the intereſt and dividends thereof 
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thereof; I give to my ſaid daughter 
J. and to to my daughter l 
5 I. to 
J. over and above 


o 


what I have before given; alſo J give to 


the ſum of , in conſidera- 
tion of the charge and trouble he will have 


in the execution of the truſts of this my 
will in him repoſed. To the poor of the 


pariſh of aforeſaid the ſum of ( 


to be diſtributed amongſt them at the diſ- 


cretion of my executors. Alſo I give to the 
of, Sc. the ſum 


from time to time to be paid to my daugh- 
ter or her order in writing during 
her life, for her ſole and ſeparate uſe, ex- 


cluſive of her huſband; and I will and di- 
rect that her receipt or order in wiiting 
for the ſame under her hand, from time to 


time ſhall be a ſufficient diſcharge for the 


. Tame, notwithſtanding her coverture : but if 
my ſaid daughter 
band then from and after his de- 
ceaſe I give the ſaid 
or ſecurities in which the ſame ſhall be in- 
veſted, to my faid daughter 
own uſe and benefit, and to be at her own 
.. Ciſpoſal ; and I ditect the ſame to be paid, 
aſſigned or transferred ro her accordingly : 


ſhall ſurvive her hul- 
J. and the ſtocks 


for her 


but in caſe my ſaid daughter ſhall 
| happen 
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happen to die in the lifetime of her ſaid 
huſband, then and in ſuch caſe I do give 
and bequeath the ſaid I. or the ſtocks 
or ſecurities in which the ſame ſhall be in- 
veſted, from and after the deceaſe of my ſaid 
daughter unto if he ſhall 


be then living, and when he ſhall attain his 
age of twenty-one years, and until his at- 


taining that age or death, which ſhall firſt 
happen, the dividends, intereſt and profits 
thereof, to be applied for, his maintenance 
and education: but if my ſaid daughter 

ſhall die in the lifetime of her 
faid huſband, and the ſaid hall be 
dead at the time of her deceaſe, or ſhall 
die afterwards before his attaining his age of 
twenty-one, years, then and in ſuch caſe, 
from and after the death of my ſaid daugh- 


ter and of the ſaid which 
mall laſt happen, I give and bequeath the 
ſaid J. and the ſtocks or ſecurities in 


which the ſame ſhall be inveſted, unto ſuch 
child or children of my ſaid daughter 
and the ſaid and ſhall attain the age 


| or ages of ſixteen years reſpectively; and in 


caſe of no ſuch ſurviving child or children, 
or who ſhall live to attain that age, then I 
give and bequeath the ſaid _ J. or the 


ſtocks or ſecurities) in which the ſame ſhall. 


be inveſted, and the dividends, intereſt and 


profit thereof, from and after the deceaſe 


of the ſurvivor of them my ſaid daughter 
the ſaid and of ſuch ſur- 


viving child or children, if any, dying be- 


fore 
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fore the age of ſixteen years, unto ſuch, 
child and children of my ſaid ſon 

as ſhall be then living, equally to be divided 
between them, if more than one, ſhare or 
ſhares alike. Alſo I give to my grandaugh- 
ters and children of my 
the ſum of I. a- piece, 
to be paid them reſpectively at their reſpec- 


tive ages of twenty-one years; or days of 


marriage, which ſhall firſt happen; and in 
the mean time I direct that the ſaid two ſums 


8 J. be placed out at intereſt in the 
purchaſe of new S. S. annuities, in the names 
of my executors, and that the dividends 
and produce thereof to be applied from time 
to time for my ſaid grandaughters mainte- 
nance and education (as my ſaid executors 
Mall think fit) until their reſpective ages of 
twenty-one years, or marriage, which. ſhall 
firſt happen; and if either of my ſaid two 
grandaughters ſhall die before ſuch age in 
the lifetime of my ſaid daughter 

then I give the ſhare of ſuch of them as 
ſhall fo die, equally to be divided between 
the ſurvivor of 

9 but if my ſaid daughter 

ſhall be then dead, then I give the whole to 
the ſurvivor of my ſaid grandaughters ; but 
if both of my ſaid grandaughters ſhall hap- 
pen to die before attaining the age of twenty- 
one years, or marriage, then I give and be- 
queath the whole of the ſaid ſeveral ſums 
n 
ſecurities in which the ſame ſhall be in- 


them and my ſaid daugh- 


J. and the ſtocks. or 


veſted, 
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ieted, unto my ſaid daughter 

in caſe he ſhall be then living, for her own 
vſe and benefit. Alſo my will is, that my 
plate, warch, jewels, books and houſehold 
goods, ſhall be diſtributed and diſpoſed of 
xccording to ſuch directions as I ſhall leave 
n a paper written with my own hand, and 
ncloſed in, or annexed to this my will; 
c. io 1 appoint and direct that all my wearing 
Y pparel (except what may be ptherwiſe diſ- 
poſed of by me in the ſaid paper writing) 


nde delivered over to my daughter 

ic br her ſole and ſeparate uſe. And I do 
es I hereby declare my mind and will to be, 
s that if any of my children, or any of the 
ne ol huſbands of any of my daughters, or any 
X other perſon or perſons intitled to any legacy 
. 


or legacies by this my will, or to any in- 
of Wl tereſt therein, or in the premiſſes, ſhall in any 
manner controvert any of the gifts, deviſes, 
diſpoſitions or appointments herein by me 
in i made, or ſhall refuſe to ſtand or abide by 
the fame, or ſhall refuſe or negle& to do or 


45 Wexccute any [reaſonable or proper act for 
en confirming, eſtabliſhing or carrying into ex- 
b. cCcaution the ſame, being thereunto requeſted, 

then that ſuch perſon or perſons who, or 
" whoſe huſband controvert any of the gifts, 
| | 


deviſes, diſpoſitions or appointments by 
P- ne herein before made, or who ſhall refuſe 
w abide by the ſame, or ſhall refuſe or neg- 
ect to confirm the ſame, upon requeſt as 
aforeſaid, his, her and their reſpect wives 
and children ſhall be deprived of, and * 
| all 


—— — 


part thereof, given or appointed to, or in 


as near the remains of my late huſband as 
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all benefit and advantage (ſave. and except 
only as to his, her or their reſpective ſhares 
of and in the ſaid half an acre of land by 
me deviſed and appointed as aforeſaid) 0 
whatever is in or by this my will, or any 


truſt for them reſpectively, er for their re. 
ſpective uſe or benefit; and the ſame (except 
as aforeſaid) ſhall be divided amongſt my 
other children who ſhall conſent and agree 
to this my will, in proportion to what iz 
herein before appointed to ſuch of them 
reſpectively as aforeſaid. em, I deſire to 
be buried in the pariſh church of 
conveniently can be; alſo I give, deviſe and 
bequeath all the reſt, reſidue and remain- 
der of all my. eſtate and effects, real or 
perſonal, whatſoever and whereſoever, not 
herein before otherwiſe effectually diſpoſed 
of, after payment of my debts, - legacies, 
and Res expences, to my ſaid ſon 
I do hereby make, ordain, conſt 
tute and appoint | 
Executors of this my laſt will and teſtz 
ment, hereby revoking all former wills by 


me at any time heretofore made, and do 


declare this to be my laſt will and teſt 
ment. In witneſs whereof I the ſaid 

the teſtatrix, have to this my laſt will and 
teſtament, contained in this and the —_ 
preceding ſkins of parchment, ſet my hand 


and ſeal (to wit) my hand to the bottom of 


each of the ſaid _,..; king, and mi 
a e 9 hand 
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hand and ſeal to this laſt ſkin, and my ſeal 
at the foil of the top of the ſaid ſkins, where 


all the ſkins, are fixed 7 this 


* 
e 
© with 
1 


8 


The e contained 16 thts 
Aud the 2 
wi 4 mins was ſigned and ſeale 

I 2 the above name! 
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HIS is the laſt. will and teſtament of 7 

me A. B. of, Cc. Firſt, I will chat al K 

ſuch debts as I ſhall juſtly owe at the tine un 
of my deceaſe, and my funeral charges 

and expences, be in the firſt place paid byM ter 


my executors herein after named. Lien, II dn 
give, deviſe, and bequeach unte C. D. af 
Sc. all and every my meſſuages, lands, the 
tenements and, hereditaments, and premiſſe;, WM ft 
whereof I am ſeiſed in fee, ſituate, lying and Ml 


being in in the county of b. 
: VOY rn th: 
and now or late in the ſeveral tenures or +, 
o:cupations of _,,- and. or one in 
of them, their, or one of their aſſigns, or 
leſſees or undertenants; to have and to hold m. 
all and every the ſaid meſſuages, Ec. unto co 
and to the uſe of the ſaid C. D. and bis th. 
heirs for ever. Item, I give, deviſe and o 
bequeath unto of in the .c 
county of all my copyhold meſſu- WW |; 
Vos ges, lands, tenements and hereditaments, WW 


44 ew th. 


(and which I have lately ſurrendered to the WF fit 
uſe of my will) ſituate, lying and being i |, 


the ſaid county, and which now are or late le 
were in the ſeveral tenures or occupations WW m 
of as, ron or one o them, of 
their or one of their aſſigns, leſſees or un- 
dertenants; to have and to hold all and every I 96 


the ſaid laſt mentioned meſſuages, lands, I |. 
tenements, hereditaments and premiſſes, 


with their and every of their appurtenances, 0 
+utito and to the uſe af the ſaid Wi 


—- and 


Fre 3-61 — 
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Ae heirs of his body lawfully to be be- 


PN and for default of ſuch fone then 


to the right heirs of me the ſaid A. B. for 
ever. . I give, deviſe and bequeath 
unto 9 2 of in the county of 
Eſq; all thoſe my meſſuages or 
tenements with their and every of their ap- 
purtenances, now in the ſeveral tenures or 
occupations of and 
their ſeveral leſſees, undertenants or aſſigns, 
ſituate, ſtanding and being in the pariſh of 
in the county of and all 
that my other ndfabge or tenement with 
the appurtenances, ſituate, ſtanding and be- 
ing io the ſaid pariſh of and near 
or adjoining to the ſaid two laſt mentioned 
meſſuages or tenements, and now called, or 
commonly known by the name or gn of 
the and heretofore in the tenure or 
occupation of ais undertenants or 
aligns, bur is now untenanted; and all that 
litſe building, meſſuage or tenement here- 
tofore in the tenure or occupation of 
ſuuate,. ſtanding and being in the yard or 
backſide, and heretofore belonging to, or 
lett with the ſaid laſt herein before deviſed 
meſſuage, and alſo all other my meſſuages 
or tenements, ground and hereditaments in 
afore id with their appurtenances; 
to have and to hold all and every the ſaid 
laſt mentioned meſſuages or tenements and 
premiſſes, with their appurtenances (ſubje& 
nevertheleſs to, and charged and chargeable 
with the annuigy, yearly rent or ſum 
N 2 of 


or 
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to the uſe of in the county o 


payment of the ſaid annuity, yearly rent 
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of J. herein after: mentioned) unto him 
the ſaid. and his aſſigns, for and 
during the term of his natural life: and 
from and immediately after bis deceaſe | 
give, deviſe and bequeath all and every the 
ſame meſſuages or tenements and premiſſes, 
with their and every of their appurtenances 
(ſubject to and charged and chargeable with 
the annuity herein after-mentione 5 and 


and the heirs of his body lawfully begotten, 
or to be begotten; and for default of fuch 
heirs, then to my own right heirs for ever; 
and I do hereby give, deviſe” and bequeath 
unto _ wife of and her aſſigns, 
for and during the term of her natural life, 
one annuity or clear yearly rent or ſum of 

1. of lawful money of Great Britain, 
free of taxes and all other deductions, par- 
liamentary or otherwiſe, ro be, iſſuing and 
payable. out of all and every the 140 laſt 


mentioned N and tenements and 


premiſſes, and to be paid and payable by 
equal half-yearly payments, at the two 
moſt uſual feaſts or days of payment' in the 
year, that is to ſay, the feaſt of the An- 
nunciation of the bleſſed Virgin Mary, and 


Saint Michas the archangel; the firſt pay- 


ment thereof to be on ſuch of the fame 


feaſts as ſhall firſt and next happen after 
my deceaſe; and I do. hereby Gare | and 


ſubje& all and every the ſame meſſuages or 


tenements and premifles, to and with the 


Or 
1 


. „ r eee £3. $3 


* 
| 
4 


2 - wo nk Mo 


yearly rent or ſum of 


miſſes charged with the 
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or ſum of I. accordingly, And my 
will is, that in caſe. 8 far anquity, 
or any part 


thereof, ſnall be behind or unpaid by, the 


ace of twenty-tight days next over or 


aker eithet of che aforeſaid feaſts wherean 


the ſame is herein before directed to be paid 


x aforeſaid, that then and. ip often it ball 
and may be lawful for the ſaid the 
anmuitant) and ber affigns, , to enter upon 
all and every or an DAE Sf, the ſaid pre- 
ed with the ſaid annuity as 
and ..diſtrain 15 ſame, or for 


oreſaid, and diſtrai 0 
ſo, much thereof as. ſhall, be ſo in agrear, and 


- 


all. Coſts and charges .,occahoned by non- 


ymenc thereof. Jem, I give, deviſe, and 


hat ueath undo N of ,. „„a the 
county of 18 | all that Ul meſſuage or 
tenement (being part freehold and part 


| kaſehold) with the appurtenances, ſituate, 


ſtanding and being in; in the pariſh 
K and, nom or late in the poſſeſſion 
or occupation f his undertenants 
, aligns ang. 3a, a}. that, my freehold 
piece or parcel af ground lying and being 
in or near, af open field, commonly called 
er known. by the name of the Town Field, 
in the, pariſh, , aid now or late in 
leaſe to and all thole, meſſuages, 
tenements, erections and buildings there- 
e 
and built, and erecting and building, with 


their and every of their reſpective appurte- 


nanges ; to have and to bold the ſaid meſ- 
N Ng ſuages 


| 


———— œu-., m 
* 
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ſuages or tenements, and piece or parcel of 
ground and premiſſes laſt above before devi- 
ſed, with their and every of their reſpective 
appurtenances, unto the ſaid _ and 
her aſſigns, for and during the term of her 


natural life, (ſhe and they keeping the ſame 


in good repair) and from. and immediately 
after her deceaſe, I give, deviſe and be- 


queath the ſame meſſuages or tenements, 


pieces or parcels of ground and premiſſes, 
with their and every of their reſpective ap- 
urtenances; unto the ſaid and the 


eirs of his body lawfully to be begotten; 


and for default of ſuch heirs, then to my 


own right heirs for ever. | Item, 
deviſe and bequeath'unto the ſaid * 
al] that my meſſuage or tenement, with 
appurtenances in which I hold by 
or under a leaſe from e i 


give, 


his wife (both deceaſed) or one of them; 


and all my eſtate,” right, title, term and 
intereſt of and in the fame premiſſes, with 
the appurtenances; to have and to hold unto 
the faid his executors, adminiſtra- 
tors and aſſigns, to and for his and their 
Gn uſe and benefit. Hem, I give and be- 
queath unto of, Sc. the ſum of . 
of lawful money of Great Britain, to be paid 
within three calendar months next after my 
deceaſe. Lem, I give and bequeath unto 
III .᷑. for to buy him mourning. 
(Here the teſtator gave ſeveral other lega- 
cies). All the ſaid laſt- mentioned legacies 1 
will and direct to be ne within one” calendar 
month next after my” deceaſe. em, I give 
EE] uu £ 4 : an 
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and bequeath the ſum of . of like 
money unto the managers of the preſby- 


e tetian fund in do be diſpoſed of as 
d they ſhall think fit, and the receipt of the 
1 treaſurer for the lame fund for the time 
le being to be a ſufficient diſcharge to my ex- | 
* ecutors for the lame ; and 1 give and be- 
x queath the ſum Ji. of like money unto: 
$, the managers and truſtees of the charity 
$, ſchool in for the uſe and benefit of 
* the ſaid charity ſchool, and I will that the 
e WM receipt of two or three ſuch managers or 
5 nuſtees ſhall be a ſufficient dijcharge to 
Y my executors for the ſame. Tem. give 
7 and bequeath the ſum of © L of like 
money to and for the berefir of the poor 
h members of the ſociety or congregation of 
proteſtant diſſenters in © (whereof my 


late” father was miniſter 'or paſtor) to 'be 
; diſteibuted in ſuch manner and proportions, 
1 and to ſuch objects, as my executors herein 
mer named, or the furvivor of them, ſhall 
7 think fit. Tem, 1 give and bequeath the 
| ſum of L. of like money unto 
j ot Se. and of, Se. their 
executors and. adminiſtrators, upon the ſe- 
a veral truſts, and to and for the ſeveral pur- 
b poſes herein after mentioned and directed of 
and concerning the ſame, (that is to fay) 
upon truſt that n 
| . truſtees) and the furvivor of them, 

is Feb pra! Ir © adminiſtrators; ſhall and 
do in his or their own names, or in the | 
| names of him or themſelves, and of ſuch | 
| ö NIA 739, eee 
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{ſhall be 
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other perſon or perſons, as he. or they ſhall 


think fit, from time to time yt and place 


aut the ſaid ſum f Ii. upon ſome 
publick or private ſecurity or ſecurities at 
intereſt, or lay out and inveſt the ſame, in the 
purchaſ: of ſtock. in ſome. of the publick 
funds, or of South Sea annuities, or other- 
wiſe employ and improve the ſame, |, 
in ſuch a manner as they my ſaid truſtees, 


coſts and charges attending . E, EXECU- 
ien of the truſts by. me hereby ? directed 


.. Far lo. long dime as the Fajd fo 


ciety, or. congregation ſhall fabſiſt as a re- 


| alſemble. eker for 


Clare and ditett, that, in caſe at apy time 
hereafrer e or Jatic 


flolyed and broke up, or that the 


at dever 


ind | executors of this my laſt will 
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laws and ſtatutes of this realm ſhall diſal- 
low and prohibit the ſame ſociety or congre- 
gation from meeting togethet for religious 
worſhip, as Fa, diflenters are now by 
law tolerated to do, then and in either of 
the ſaid caſes, and nen and as ſoon as the 
fame or either of them ſhall happen, the ſaid 
ſum of © L and all the intereſt and pro- 
duce from thencefotth to ariſe and be re- 
ceived, ſhall fink and fall- back into the reſi- 


duum of my perſonal eſtate by me herein after 
given and bequeathed, and fhall be, go and 
| remain to and for the uſe and benefit of ſoch 


erſon or perſons, who for the time being 
jould or. Would have deen Untitled vnto lach 


1 4 "10s. T'give 250 be Won: Mt m my 
rings  Wharlotver, and ſuch Peer of my 
plate as are marked with my own nameè and 
hag "and en houſehold 58 '#nd Furni- 
| And of "weating 7 5 unto the 
bl and aj m of bodks, 
and all other my plate (hot hen before be. 
queathed) and afl my” ready n money and" ſe- 
curities for mobey, arrears of rent, 'debts 
to be titty, And. A my ſocks in any of the 
15 5 kompames or 42 unds, and all other 
goods, ern and perſonal eſtate 


( vr. hetein bark * me other- 
H 


0 * diſpo as I alſo give 
and bequeath nt 0 Se. to and for 


his 'own uſe and benefit! and T do hereby 
make, ofdatn, conſtitute and appoint 


and 


18 5 


681 


unto the ſaid 


hereby given him for his uſe 


with him the fad 
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and teſtament; and 1 give and bequeath 
th e he met I 
for his care and trouble as one of my ex- 


ecutors and truſtees, Hem, I do hereby au- 
thoriſe, impower and direct my faid , ex- 


ecutors, and the ſurvivor of them, his ex- 
ecutors and adminiſtrators. in the mean time, 


from and after my deceaſe, until the ſaid 


mall attain his age of twenty - one 


yeats, to manage and improve the eſtate and 


*; Pd 9 FL 2 C 


fortune of him the fad by me 

| | uſe apd benefit, 
and to leaſe all or any part of his freehold, 
copyhold or leaſehold eſtates, and to lend 


and place out upon ſecurity or ſecurities at 


intereſt, or to lay out in the publick comps- 
nies or funds, or otherwiſe improve accord 
ing to his or their diſcretion or diſcretions, 


all or any patt of the monies belonging or, 


ariſing from the ſaid eſtates and fortune of 
the ſaid . and to pay unto and account 

ich him the faid ©” "forall fuch 
rents, intereſts, produce and improvements, 


at ſhall ariſe fröm or be made of, and pro- 


duced. by the ſald eſtates, monies and for- 
tune hereby given, deviſed and bequeathed 
to him, when he ſhall; attain his age of 
twenty-one. years. And my will is, and 1 
do hereby expreſsly declare, that my ſaid ex- 
ecutors and truſtees, or either of them, 
their or either of their executors or admi- 
niſtrators, ſhall not be charged or chargeable 


with or accountable for more of the afore- | 
MY 3 Hap - * | * ee | ſaid 


EY 
Kt > Ro 


*® + 
” 


\ 


ſaid 
ſhall 

or th 
my \ 
ſhall 
hereb 
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part 
their 
one 
acts, 
ment 
it dh: 
exec 
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ſaid monies and eſtates, than he or they 
ſhall actually receive, or ſhall come to his 
or their reſpective hands by virtue of this 
my will, nor with or for any loſs which 


ſhall happen of the ſaid monies and eſtate 
hereby by me given to the ſaid or 


of the aforeſaid ſum of J. or in any 
part thereof, ſo as ſuch Joſs happen without 
their wilful default and neglect; nor the 
one of them for the other of them, or for the 
acts, deeds, receipts, defaults or diſburſe- 
ments the one or the other; and alſo that 
it ſhall and may be lawful for them my ſaid 
executors, and each of them, their and each 
of their executors and adminiſtrators, in the 
firſt place, by and out of the ſaid premiſſes 


&S - 


hereby deviſed to the ſaid reſpec- - 


tively to dedu&t and reimburſe him and 
themſelves reſpectively, all ſuch loſs, coſts, 
charges and 1 as he or they, or 
any of them, ſhall ſuſtain, expend, or be 
put unto, for or by reaſon of the perform- 
ance of this my will, or the truſts hereby 
in them repoſed, or the management and 
execution thereof reſpectively, or any other 
thing in anywiſe relating thereunto ; and 
lſtly I do hereby revoke, Cc. In witnels, 
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His is the laſt will and teſtament of 

| > ; me A. B. of i 
of 'which.will I Note cauſed two pafts to be 
written, - both of the F ame tenor, words. 2nd 
form as. this. Firſt, I deſire that my body 
may be interred in the moſt private manver, 


at the diſcretibn of my executor herein after 
named ; ald whereas m e 


wife of. 85 1 a ox i: 0 1 at her 
marriage ; ut I have ately. p id. and given 
to the Tia. | wc ly, pa rther ſum of 


5 3 and have allo 9 and, agreed 

to ive or leave to them the fait 
| and _ his wife, OT the, faryivor. of 
| thety, 'of ale children or iſſue, rather re- 

prefentatves either in wy h Ds M In 
1 and by my laſt wil iN and, e ſtamenr, at ch 
ag 6f, ty. deceale, | the Huriber ſum, 10 
nf . { which, th they the ſaid; 


ed ty. e ept in full 
Preke Rs her ny nga 
i i or A fach Part. and e K e t hey, or 6. 
| ther of them gan or may, or could or might 
Haim or Fieter to, " in, or out of : all or 

any part of my perſonal eftate, by virtue 

the cuſtom. of the city of London, or other- 
wiſe (except ſuch part thereof as I ſhould or 
might freely and voluntarily give or leave to 
them or either of them by my laſt will and 


. teſtament, or , otherwiſe) : Now. therefore [ 
10 — give and bequeath the ſum of 


Ĩ. of lawful money. of Great Britain, 
7 to 


F. biz wife avec 8 = 


$i advancement | 


met 


-— = 


! 


FU 
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to be paid by my executor herein after na- 
med within three calendar months next after 


my deceaſe unto the ſaid Fo and 


his wife, or the ſurvivor of them, 
or to ſuch other perſon or perſons, as for the 
time being mall be intitled to receive the 
ſame, according to the true intent and mean- 
ing of my faid covenant and agreement in 
that behalf entered into by me, and in full 
ſatisfaction and diſcharge of and for the 


ſame covenant and agreement. Item, give 


and bequeath unto ſuch perſons whoſe names 
mall at the time of my deceaſe be found 

expreſſed or contained in any liſt, note or 
other writing written or ſigned by me, the 
ſeveral and reſpective ſum and ſums of mo- 
ney which ſhall be therein ſet down, men- 
tioned or expreſſed to be by me given to 
them reſpeQjvely. Ho ive and bequeath 
unto 77 nephew . in the county 
of - - "and Mr. brother of the 


aid © _ and to their heirs and aſſi 197 
for and den the natural life of my faid 


daughter © an annuity or yearly 
rent charge of J. of like money, to 
be yearly and erty year iſſuing and payable 
out of all my e meſſuages, Sc. in the 


county „f upon truſt neverthe- 


leſs, t bat the ſa 7 and 


| ſhall and do pay, 5 and diſpoſe of. ity 


ſaid annuity or, yearly rent-charge 


unto ſuch perſon and perſons,” hd "fo fuch 


uſes and purpoſes as the the ſaid © 
ſhall from time to time, "norwithitanding 
| a her 


+ - 
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her coverture, by any note or 


diſpoſal of, or ſubject or liable. to the con- 
ttroul, debts, forfeitures or engagements. of 
her preſent or any after taken huſband, but 
only at her, own ſole and ſeparate diſpoſal, 
aud for her own ſole and ſeparate uſe and 
benefit. (The like to two other daughters. 
And then the teſtator goes on, and ſays) 
Aad it is my will and deſire that the afore- 


ſaid annuity ſhall be paid to my ſaid davgh- 
ter by two equal half-yearly pay. 


ments, on the two moſt vival feaſts or days 
of payment in the year (that is to ſay) the 116 
feaſts of St. Michael the Archangel and the 110 
Annunciation of the bleſſed Virgin Mary in Fr 
every year ;_ the firſt of the ſaid half-yearly da 
payments to begin and be made on ſuch of 
the faid feaſts as ſhall firſt happen next after MW 


my deceaſe; and. my further will is, that 7 
it ſhail and may be lawful to and for my fad i rr. 
truſtees, their heirs and aſſigns, from time * 
to time, in caſe of non-payment of the ſaid Ml. ies 
annuities, or any of them, or any part of 


them, to raiſe the ſame by diſtreſs upon all 50 
or any part of the premiſſes charged there- 
with, together with the coſts. and charges of * 
ſuch diſtreſs. And whereas I have already 
ſufficieniiy provided for my ſaid daughters . 


mne | | ar the time of ther WW © 
reſpective matriages with their now. huſ- de 
bands, and for which 1 have all their di- + 


charges; and have now likewile ſufficiently N 
provided for my ſaid daughter : 
in 


4 
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i manner afotefaid ; yet nevertheleſs, as a 
further proviſion. fir my ſaid three daugh- 
ters, for their ſeparate uſe (over and above 


the ſeveral annuities herein before given for 
their benefic, for their reſpective lives as 


aforeſaid) 1 'do hereby give and bequeath 
"unto the faid * and their 
executors and "adminiſtrators J. capi- 


tal ſtock in the united Eaft-India company, 


upon, the truſts herein after-mentioned con- 
cerning the fame, (that is to ſay) As to one 

ll third part thereof, upon truſt, that they 
by faid truſtees, © their executors or admi- 
hiltrators,. ſhall and do pay, apply and diſ- 
poſe of 'the yearly dividends, intereſt and 
produce | thereof, as the ſame hall from time 
tb time (during. the natural life of my ſaid 
divghter .  ) aniſe or be RP urito 
the proper hands of her my ſaid daughter 
4, or 6theryile to permit . ſuf⸗ 
fer ber my faid daughter dto receive 
the ſame to and for her own ſole and ſepa- 
tte uſe and benefit, to the intent that the 
fame may not be at the diſpoſal of, or ſub- 


ect or liable to the core debts or en- 


E Pa of her preſent or any after taken 
and, but - only at her own ſole and ſepa- 
kate gilpoſal, and upon further ' truſt that 
they my ſaid truſtees, their executors" or ad- 
miniftrators;” ſhall and do, from and after 

the deceaſe of my ſaid daughter | 
rraoof@ and diſpo Me of the laid third patt of 
the fad © 7 ſtock unto all and every, 
or ſuch one ar more of the children er 
grand- 
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|  .gravdehildren. of her the ſaid, „ Which 


and, ak ortigns, manner add form, as ſhe 

5 Don n ein at 
The (hall. Pe ie or married, by her Jaſt will 
and \ teſtament. in writing, or any Writing 
. purporting to be her laſt will and teſtament, 


. 


amongſt all and every the children of ber 


- 


* 


* 


neſſes, ſhall di 


Share alike, and the child or children of 


xs, e 
Produce thereof,” as the ſame ſhall fron 


Law. of 'Deviſes 


en de then hving, in ſuch parts, ſhare: 


nding her coverture, or whether 


1 


* 


a be by her ſigned, ſesled and publiſhed. in 
the preſence of three or more credible vi- 
rect, limit, giye-or appoint the 
default thereof, then unto and 


'* * 


fame; and in 


the fac Which mall be living at the 
ame of her deceaſe, equally 10 be divide 
between them (if more than one) ſhare an 


A Meat 


1 
my 


tn, Lis £2. © > fa. > » 


wo ©S 


ww. 
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time to time (duting the life of my ſaid 
daughter (another daughter) ariſe 
or be received, unto the proper hands of her 
the ſaid  *' or. otherwiſe, Se. (as be- 
fore.) And as to the remaining chird part 
of the ſaid JU. ſtock, upon truſt, &c. 
{for another daughter's benefit, as before). 
And my will is, that the reſpective receipts 
of my ſaid ſeveral daughters alone, under 
their reſpective hands, as well for their ſaid 
ſeveral” and reſpective annuities or rent- 
charges, as for their ſeveral parts and ſhares 
of the yearly dividends, intereſt and pro- 
duce of the ſaid Eaſt-India ſtock, ſhall from 
time to time, notwithſtanding their reſpec- 
tive covertures, be good and ſufficient diſ- 
charges to the perſon or perſons paying the 
fame annuities and dividends, 1ntereſt or 
produce, for ſo much thereof for which ſuch 
feceipts ſhall reſpectively be given. Provi- 
ded always, and my will is, that my ſaid 
three daughters and their reſpective huſ- 
bands ſhall (in caſe my executor requires it) 
vive him, within two calendar months next 
after my deceaſe, a further and fufficient 
releaſe and diſcharge from. all their reſpec- 
tive further claims and demands whatſoeyer 
out of my ſaid eſtate, by virtue of the ſaid 
cuſtom of the ſaid city of London, or other- 


wiſez and in caſe of their neglect: or refuſal 
ſo to do, then all and every of the gifts, 


deviſes, annuities, legacies and appoint- 
ments by this 7 will made or given to or 
for the benefit o 


\ 


them, or ſuch of them ſo 
O 35 -* neglecting. 
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neglecting or refuſing, ſhall ceaſe and be 


vod, for the benefit of my executor, his 


executors and adminiſtrators. And in caſe 
the ſaid Eaſt- India ſtock, or any part there- 


of, ſhall be redeemed. or paid off, then my 


will is, that my ſaid — uu their execu- 
tors or adminiſtrators ſhall and do lay out 
the monies to be received for and in lieu of 
the ſtock ſo redeemed or paid off, in ſuch 
ſtocks, funds, or other publick or private 
ſecurities, as my faid three. daughters, ſhall 
reſpectively agree to; and that the monies 
ſo received and laid out ſhall be ſubj ect to 
the ſame truſts, and for the ſame or the like 
intents and purpoſes as are herein before de- 
clared, of and concerning my. laid daughters 
their reſpective ſhares of and in the ſaid 4, 
Eaſt-India ſtock. Jem, I do hereby direct 
and appoint, that my executor do — all 
convenient ſpeed after my deceaſe, out of 
my perſonal eſtate, lay out the ſum of . 
in the purchaſe of freehold lands or here- 
ditaments of inheritance in fee-limple in Eng- 
land, and convey and ſettle, .or procure the 
ſame to be conveyed and ſettled, unto and 
upon the churchwardens and, overſeers of the 
pariſh WE... in the town of 

in the county of for the time 


being, and "tdeir ſucceſſors for ever, upon 


the truſts,” and for the purpoſes herein 
afcer-mentioned (that 1 nf to b ay) upon truſt, 
at To yearly rents and profits of the pre- 
miſſes. ſo to be purch ſhall ,yearly and 
every year be 2 out and diſpoſed 2 by 


the chutchwardens and overſeers for the time 


being 
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Heing of the ſaid town of for the 
placing out one or more poor boy or poor 
— born or to be born in the ſaid town, 
and pariſh of aforeſaid to be an ap- 
prentice or apprentices to ſome handicraft 
trade, or a mariner or mariners, and that 
the children of ſuch perſons of the ſaid town 
and pariſh, who have been very induſtrious 
in their callings or way of living, for the 
ſupport and maintenance of their families, 
and have not been in the poor's rate, ſhall 
haye the preference to all others. Provided 
"nevertheleſs, that in caſe the monument 
erected in the pariſh church of 
aforeſaid by my brothers and myſelf, to per- 
petuate-(as much as in us lay) the memory 
of our dear parents, ſhall at any time want 
repairing, or the gilt letters ugon the ſame 
ſhall be defaced, and become not- legible, 
then and fo often as the ſame ſhall happen, 
it is my will, that ſo much money be from 
time to time taken out of the rents and 
profits of the lands and. hereditaments ſo 
to be purchaſed, as ſhall be ſufficient to re- 
pair the faid monument, and make the ſaid 
gilt letters thereon legible, and from time 
to time to maintain and preſerve the ſame in 
ſuch condition; and in ſuch years wherein 
ſuch repairs ſhall be made, only the over- 
plus of the ſaid rents (above what ſhall be 
ſufficient for ſuch repairs) ſhall be employed 
towards placing out ſuch poor boy or poor 
boys in manner aforeſaid. - Provided alſo, 
and upon this condition nevertheleſs, that in 
O 2 caſe 
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caſe the ſaid monument ſhall not from time 


to time be repaired. and. preſerved, in man- 
ner aforeſaid, then from and after default of 
ſuch reparation and preſervation, the lands 


and hereditaments to be purchaſed as afore- 


ſaid ſhall veſt in, and remain and come to 
my own right heirs, and the eſtate and in- 
tereſt of the ſaid churchwardens and overſeers 


for the time being in the ſame pre miſſes, ſhall 


from thenceforth ceaſe and be utterly void. 
And whereas my brother late o 


merchant, deceaſed, did (among other things) 
by his will give to me the ſum of J. to be 
by me given away, diſtributed, divided and 


diſpoſed of amongſt ſuch of my children or 
other relations, in ſuch fort and manner, 
and in ſuch ſhares and at ſuch times, as I 
ſhould - think fit; now my will is, and I do 
hereby direct that the ſaid ſum of l. 


ſhall 5 diſtributed, divided and diſpoſed of 


by my executor herein after-named, within 
ſix. months after my deceaſe, to and amongſt 
ſuch of my children, and in ſuch propor- 
tions and manner, as herein after - mentioned 
and expreſſed, (that is to ſay) To my ſaid 
daughter the ſum of . 
(part thereof) to my ſaid daughter 

the like ſum of J. (other part thereof) 


4 


to my ſaid daughter «7 the like 
ſum of . (other part cherevf) and 
all the refdue of the ſame 4. to my 
daughter ten, I give, deviſe 


and bequeath- all and every my manors, E 
| | in 


* 
* 


* — * — 


in t 
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in the county ß or elſewhere 
within the realm of England, as well free - 
hold, as copyhold and leaſehold for lives, 
with their and every of their appurtenances, 
unto and to the uſe and behoof of my ſon 

his heirs and aſſigns for ever, 
ſubject nevertheleſs as to my ſaid eſtate in 
the ſaid county of to the afofeſaid 
annuities or yearly rent-charges. by me here- 
in before given thereout, or charged thereon, 
in truſt, and for the benefit of my daugh- 
ters, for their reſpective lives as aforeſaid, 
or ſuch of them as ſhall be ſubſiſting. [ Makes 


ds reſiduary legatee, &c.] In wit» 
nels, Cc. i 5 


Wee e eee * . 


( 


HEREAS IA B. of, Fc. have 
made my laſt will and teſtament in 
writing, bearing date te in the 
year of our Lord 1755, and have thereby 
ordained, conſtituted and appointed 4. B. 
of, Cc. and C. D. of, &c. executors of. + 
my ſaid will; now I do by this my wri- 
ting (which I declare to be a codicil ro my 
ſaid will, and direct to be taken as a part 
thereof) will and direct that the ſaid 4. B. 
ſhall not be an executor of my ſaid will, 
but that in his room and ſtead 
of | ſhall be one of the executors of 
my ſaid will jointly and together with the 
fad C. D. and I do hereby accordingly make, 
n F ordain, 
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ordain, conſtitute and appoint them the ſaid 
C. D. and JI Joint executors of my 
ſaid will, as fully and effectually to all in. 
tents and purpoſes, and in all reſpects, as 
if they only and no other perſon or perſons 
had been by me originally in my ſaid will 
conſtituted and appointed executors thereof. 
I hefeby revoke and make void the legacy 
of JI. in and by my ſaid will given to 


my late ſervant (ſhe being ſince 


deceaſed); and I do hereby ratify and confirm 
my ſaid will and all the gifts, deviſes, be- 
queaths, matters and things therein con- 


tained, and not hereby altered and revoked. 


In witneſs whereof I the ſaid 4. B. the te- 
ſtator, - have hereunto ſet my hand and ſeal 
this day of January in the 

year of the reign of king George the ſecond, 


and the year of our Lord 1755. 


hk AS 
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HIS is the laſt will and teſtament of 
me A. B. wife of C. D. of, Sc. Eſq; 
Whereas in and by a certain indenture 6f 


three parts bearing date on or about the 
day of and made or mentioned to be 


made between the ſaid C. D. of the firſt part, 


me the ſaid . B. by my then name of. 


of the ſecond part, and E. F. of, c. mer- 


chant, and G. H. of, Sc. of the third part, 
and made previous to, and in order to my 


marriage with the ſaid C. D. my now huſ- 
band, divers leaſehold meſſuages, &c. bank 


"ſock and Eaſt· India bonds of me the ſaid 


A. B. are thereby aſſigned and transferred 


unto the ſaid E. F. ond G. H. their executors, 
adminiſtrators and aſſigns, in manner therein 
expreſſed, in truſt nevertheleſs, for the ſole 
and ſeparate uſe and benefit of me the ſaid 
A. B. and with full and abſolute power for 
me from time to time, notwithſtanding m 


coverture, and whether I ſhould be ſole or 


: married, by any writing or writings under my 


hand and fea), atteſted by two or more cre- 
dible witneſſes, or by my laſt will and teſta- 
ment in writing, or any writing or writings 


1 to be my laſt will and teſtament, 


o be by me ſigned, ſealed, and publiſhed 


| 100 declared in the preſence of the like 
number of witneſſes, to diſpoſe of the ſaid 


leaſehold meſſuages, Sc. bank ſtock and 


Eaſt- India bonds, or any part thereof, to ſuch 


perſon” or perſons, and ig ſuch proportions 


and manner as I ſhould think fir, as in and 


04 by 
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by the ſaid indenture, relation being there- 


unto. had, will more, fully appear. Now in 


teſtimony of the ſincere love and affection 


which 1 have and juſtly bear towards the 
ſaid C. D. my moſt dear and indulgent huf- 


band, and by virtue of the power and pow- 


ers, authority and authorities, to me reſerved 


and given in and by the ſaid in part recited 
indenture, and of all other power and pow- 
ers, authority, and authorities, anywiſe ena- 
bling me thereunto, I the ſaid A. B. do by 
this my laſt will and teſtament, or writing 
purporting to be my laſt will and teſtament, 
to be duly ſigned, ſealed, publiſhed and de- 


clared in the preſence of the perſons whoſe 


names are here-under written, as witneſſes 
thereto, give, deviſe, bequeath, direct, limit 
and appoint all and every the ſaid leaſehold 
meſſuages or tenements, bank ſtock, Eaſt- 
India bonds, and all other my meſſuages, Gc. 


ſtocks, bonds, goods, chattels, monies and 
eſtate whatſoever 'and whereſoever, and of 
what nature or kind ſoever, whereunto I am 


intitled at law or in equity, or whereof I have 
any power to diſpoſe, and all my eſtate and 
intereſt therein, unto my ſaid huſband, the 
ſaid C. D. (whom I think is -moſt deſerving 


thereof) his heirs, executors, adminiſtra- 


tors and aſſigns reſpectively, to and for his 
and their own uſe. and benefit abſolutely ; 
and I do hereby direct my ſaid truſtees in 
the ſaid recited indenture mentioned, to con- 
vey, aſſign and transfer over the ſame and 


every part thereof to him and them accord- 


ingly; 


1. & 8" CD a mu X& 
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ingly ; yet nevertheleſs my mind and will is, 


and I do hereby. deſire and requeſt! my ſaid 


huſband to give (out of what I have herein 


before bequeathed to him) unto: his daughter 

1 buy his former wife (in cafe 
he ſhall think fit, and in his judgment ſhe 
ſhall prove deſerving of the ſame) the ſum of 

1 of lawful money of Great Britaip, to 
be paid to her at ſuch time or times, and in 
ſuch manner or proportions, and under ſuch 
reſtrictions in all reſpects, as he ſhall direct, 
and think may be moſt for her benefit. And 
I do hereby conſtitute and appoint my faid 
huſband C. D, ſole executor of this my laſt 
will and teſtament; and I earneſtly deſire of 
him that I may be buried where he himſelf 
intends to be buried, and that he would. give 
proper directions in his will for. that purpoſe, 
in caſe he ſhould ſurvive me; and laſtly, I do 
hereby revoke, Sc, In witneſs, Sc. 


Signed, c. 
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HIS is che laſt will and teltawent of 
* me A. B. of, c. Firſty I defire to 
be deuintiy and privately buried in the church 
or church- yard belonging to the pariſh in 
which I ſhall happen t6- die, without any fu- 
neral pomp, ind with as little expence as 
may be; and T'give and bequeath Lo the 
poor which receive alms of that pariſh in 
wh 1 ſhall happen to die, ee ſum of 

-.- | 1, to be diſtributed in ſuch propor- 
tions and manner as my executrix- herein 


after named ſhall think fit; alſo I give and 
bequeath unto ſuch of my children of my 


late ſiſter aà sůͤĩ han be living at the 
time of my deceaſe, the ſum of I. of 
lawful money of Great Britain, to be equally 


divided between them ſhire and ſhare alike, 
and to be paid to them at their teſpective 
ages of twenty-one | years, or or days of mat- 
riage, which ſhall firſt happen, and in caſe 
any of them ſhall happen to die before the 
age of twenty-one years, or marriage, then 
I give and. bequeath the ſhare or ſhares of 
her or them ſo dying to the ſurvivors of 
them, to be equally divided between them, 
2 as aforeſaid; but if only one of my 


laid ſiſter's children ſhall live to attain the 


age of twenty- one years, or be married, then 
to ſuch ſurvivor. Alſo I give to my ſer- 
vant the ſum of . of like law- 
ful r and all my wearing apparel, in 
. ThE He ſhall be living with me at the time 


of my deceaſe, but not otherwiſe. Item: 1 


give 


df 
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give and bequeath all my third part, ſhare 
and intereſt of and in the family pictures 
which were my late mother's, unto my ſiſters 
1 +006" | for their lives, 
and the life of the ſurvivor of them, and 
after the death of the ſurvivor of them I give 
and bequeath my ſaid part and ſhare of the 
ſaid pictures unto the eldeſt fon of my late 
ſiſter | which ſhall be then living, and 
I defire that he would never ſell or diſpoſe of 
any of them, but that they may always re- 
main and continue in the family; alſo all the 
reſt and reſidue of my goods, chattels and 
eſtate whatſoever, and whereſoever, or of what 
nature, kind or quality ſoever (after payment 
of my juſt debts, legacies and funeral expen- 
ces) I give and bequeath the ſame and every 
part thereof unto my. ſaid ſiſter | 
whom I do hereby make, Sc. ſole: executrix 
of this my laſt will and teſtament 3, and I do 


| hereby revoke, Sc. In witneſs, Sc. 


* 
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unis is the loft will und teſtament of 


1 me A S. of widow. Firſt, 1 
will and direct that all my juſt debts and fu- 
neral expences be fully paid and ſatisfied 
and ſubject thereto and to the payment of 


the three ſeveral pecuniary legacies of ]. 
each, herein after bequeathed, I give, de- 
_ viſe and bequeath all my goods, chattels, 


plate, jewels; monies, ' ſecurities for money, 


Jou b. Sea annuity ſtock, debts, and other 
perſonal eſtate of what nature or kind ſo- 
ever and whereſoever, unto A. B. and C. D. 


POS 
adminiſtrators, upon the truſts and for the 


and to their executors and 


purpoſes: herein after mentioned (that is to 
ſay) In truſt that they the ſaid A. B. and 


C. D. and the ſurvivor of them, and the ex- 
ecutors or adminiſtrators of ſuch ſurvivor, do 
and ſhall, by and out of the intereſt, divi- 


dends and produce of my ſaid eſtate and ef- 
fects, pay and apply the ſum of 30 J. a- year 
to and for the maintenance and education of 
my daughter in ſuch manner 
as they ſhall think fir, until ſhe attains the 
age of twenty-one years, or ſhall be mar- 


ried ; and upon her attaining that age, or 


day of marriage, which ſhall. firſt happen, 
to pay, aſſign and ſet over the ſaid truſt, 
eſtate and effects, and all intereſt and divi- 


dends due thereon, and produce thereof, and 


all ſecurities whereon the ſame ſhall then be 
placed out or inveſted, to her my ſaid daugh- 
ter, 
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ter, for her own ſole ok and benefit abſo- 


lutely for ever: but in caſe my ſaid daugh- 
ter ſhall happen, to die before .ſhe attains the 
age of twenty-one years, and unmarried, 


then I give 200 J. part of the ſaid truſt eſtate, 


to ten poor widaws of clergymen of the 
church of England, who are of good life and 
converſation, and. proper objects of charity, 
to be equally divided amongſt them, ſhare 
and ſhare alike, at the diſcretion of my ſaid 
truſtees, or the ſurvivor of them; and all the 
reſt and reſidue of my ſaid eſtate and effects 
Iwill and direct ſhall. go to and be enjoyed 
by my neareſt relations of hext of kin, in the 
ſame manner and proportion as, the ſame 
would paſs and be diſtributible. by the ſtatute 
for diſtribution of inteſtates eſtates. _, Alſo, I 
give and bequeath to E. T. wife f of 
| the ſum of J. and to the ſaid 


* 


7. D. and R. B. the like ſum of 1. a· piece; 


and I. do hereby conſtitute and appoint the 
ſad A. B. and C. D. executors of this my laſt 
vill and teſtament, hereby revoking, Sc. In 


witneſs whereof, Tc. . ... 


* 
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and alſo the advowſons, donations or "right 
of preſentation of, in, and to the feverid 
rectories or pariſh churches ß 

and © © within the ſaid reſpective mi 
nors; and alſo all thoſe fee-farm rents if 


1 do hereby ratify and confirm the ſaid ſever: 


ſes thereby granted and conveyed, unto- my 


La of Deviſes 
Hats Dit Tim 33952 11 - ; 2985 W017 lam 
N che name of God, Amen. I A. B. of, 
1 Sr. do make my laſt will and teſtament 
in Writing, as follows: Firſt, I will and di- 
rett that all my Juſt debts be fully paid and 
ſatisfled; and in caſe my perſonal eſtate ſhall 
not be ſufficient for that purpoſe, I do hereb 
ſudject my real eſtate to the payment thereed 
And whereas I have by ſeveral grants and 
eonveyances ſettled and aſſured to and upon 
my fon © for the term of his natur 
life, all thoſe my manors or lordſhips of 
and in the county of 
woith the rights, members and ap- 
purtenances thereunto reſpectively belonging, 


fung and payable out of the manors df 
” % 2 BB . 1 „ &T* 1 1 6 1 
and in the ſaid county; 'nov 


ral grants and conveyances, and the premiſ 


ſaid ſon for his life, and from and aſte 
the determination. of that, eſtate, L give an 
deviſe all and ſingular the ſaid manors, &. 
unto and their heirs, during 
the life of my ſaid ſon, upon truſt, to pre 
ſerve the contingent remainders thereof here 
in after limited; and from and after his de 
ceaſe I give and deviſe the ſame manors, &. 

2 | uni 
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unto the ſaid truſtees and their heirs, until 
way grandſon: | the eldeſt fon of my 
of, i faid fon. ſhall attain his age of twen- 
nm; t- one years or die, which ſhall firſt happen. 
di. la truſt, nevertheleſs, for my faid grandſon 
nd and his aſſigns, for the term of his natural 
all life; and from and after the determination 
by of that eſtate; unto the ſaid” truſtees and 
J their - heirs during the life of my ſaid 
and grandſon, upon truſt, to preſerve the con- 
don fingent remainders thereof herein after limit- 
ral ed; and from and after his deceaſe, unto 
- of bis firſt and every other ſon and ſons ſeve- 
y of au and ſucceſſively in tail- male, according 
ap- © priority of birth, and for default of iſſue- 
ing, male of my ſaid grandion I give and 
right deviſe the ſame unto all and every other the 
vera fon and ſons of my faid ſoan la- 
tully begotten, or to be begotten, ſeverally 
mind ſucceſſively in tail-male, according to 
s priority of birth, and for default of ſuch 
ſſye; unto all and every the daughter and 
daughters of my ſaid ſon lawfully be- 
gotten, or to be begotten, and the heirs of 
emi. ihe body and bodies of fuch daughter and 
0 w dayghters reſpectively, as tenants in com- 
mon and not as jointenants, and for default 

e anf of ſuch iſſue to my own right heirs for ever. 
I give and deviſe unto my ſaid truſtees, and 
de ſurvivors! and ſurvivor of them, and the 


o pref executors, adminiſtrators and aſſigns of ſuch 


ſurvivor, my leaſe from the crown of certain 
his d lands, Sc. in in the county of | 
s, U. for all ſuch eſtate, term of years therein, as I 

| ary 
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am; ſhall or may be intitled unto under the 
crown, upon truſt,” to permit and ſuffer my 
fon ' his executors, adminiſtrators 
and affigns, to receive and rake: the rents, 
iſſues and profits thereof, until my ſaid grand. 
ſon ſhall attain the age of twenty-one years ot 
die, which ſhall firft happen; and ihn = my 
ſaid grandſon ſhall attain that age, then and 
from thenceforth my will: is, that the {aid 
truſtees, and the ſurvivors and ſurvivor of 
them, and the executors, adminiſtrators and 
aſſigns of ſuch ſurvivor, ſhall be poſſeſſed 
thereof in truſt for my ſaid grandſon for {6 


many years of the term and terms therein as 


he ſhall live, and from and after his deceaſe; 
in truſt, as to the reſidue thereof, for ſuch 
perſon as ſhall be the heir-male of his body, 
but in caſe there ſhall be no ſuch heir, then 
in truſt for the ſame purpoſes as the reſidyary 
part of my perſonal eſtate is herein after 
appointed : provided that every perſon who 
by virtue hereof ſhall be poſſeſſed of the laſt 
mentioned premiſſes or any part thereof, or 

be intitled to the benefit of the ſaid oof 
thereof, ſhall have power when ſo poſſeſſed, 
in conjunction: with the ſaid truſtees, or the 
ſurvivors or ſurvivor of them, or the execu- 


tors, adminiſitators or aſſigns of ſuch ſurvi- 


vor, to demiſe the ſame or any part thereof 
for any number of years then to come there- 
in, without taking any fine, or any thing in 


lieu of a fine, fo as —_ beſt rent 2 can be 


had for the ſame be reſerved thereupon 100 and 
whereas there is one or ** * term 
terms 


— 


* 


and Revocations. 


tenms of years which may intervene before the 
commencement of my ſaid leaſe from the 


crown, my will is, that the ſame term or 


terms of years be purchaſed by my ſaid truſ- 
tees, or the ſurvivor or ſurvivors of them, or 
by the executors, adminiſtrators or aſſigns of 
ſuch ſurvivor, by and out of my perſonal 
eſtate, and that the fame term or terms 
when purchaſed, ſhall be enjoyed by the 
ſame perſon and perſons reſpectively, and 
for the ſame purpoſes and with the ſame 
powers, as the ſaid leaſe from the crown 
are given, limited or appointed : provided 
always, and I do hereby will and declare, 
that my ſaid manors, &c. herein before given 
to or in truſt for my ſaid ſon, for his life 
as aforeſaid, ſhall be charged and chargeable 
in his hands, and in the hands of any other 
perſon or perſons, with an annuity or yearly 
ſum of I. which I do hereby give and 
bequeath unto my wife for her life free and 
Clear of all taxes and deduQions whatſoever, 
to be iſſuing out of the ſaid manors, Sc. and 
payable half yearly at and the 
firlt payment to be made on ſuch of the ſaid 
feaſt days which ſhall happen next after my 
deceaſe ; and in default of payment of the 
ſaid annuity or any part thereof, I do hereby 
impower my ſaid wife and her aſſigns to di- 
ſtrain for the ſame upon at part of the ſaid 
premiſſes ; but in caſe my ſaid wife ſhall not 
within twelve months next after my death, 
execute and deliver to my ſaid truſtees, ſome 
or one of them, a good and ſufficient releaſe 


P | of 


209 


210 


forth the ſaid annuity ſhall ceaſe, determine 


in the county of 5 held by one ot 


my perſonal eſtate, after payment of m 


hereunto; and my will alſo further is, that! 
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of all her right and title of dower of, into 
or out of my eſtate, then and from thence 


and be utterly void. And whereas I am poſ: 
ſeſſed of certain hereditaments at | 


more leaſe or leaſes for years, I do hereby P. 
give and deviſe the ſame'unto for o "© 
many years thereof as he ſhall live, and fron} 8' 
and after his deceaſe unto ſuch perſons 1 0. 


ſhall be the heir-male of his body, for the m 
remainder of ſuch term or terms of yen l. 
as ſhall be then to come therein; and if ſi 
there ſhall be no ſuch heir, I give the fam t 
unto my ſaid truſtees and the ſurvivors and} d 
ſurvivor of them, and the executors and . 
aſſigns of ſuch ſurvivor, in truſt for the al 
fame purpoſes as the reſidue of my perſon: ſa 
_ eſtate is herein after appointed; and I dh * 
hereby will and direct that all the reſidue d x 
: 


debts, legacies and funeral expences, ſh: 
by my ſaid truſtees or the ſurvivors or {u 
vivor of them, the executors or aſſigns d 
ſuch ſurvivor, be laid out and inveſted i 
lands of inheritance, and ſettled in like ma 
ner, as near as may be, to the ſame uſes 5 
the ſaid manors, c. are herein before lim 
ted; but ſubjyF nevertheleſs to the ſaid at 
nuity f 


t my wife, and ſuch oth! 
annuities, payments and charges, as ſhall l 
appointed or charged thereupon, by this " 
will, or any codicil or codicils to be adde 


ſh 
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mäll and may be lawful to and for all and 


every tenant and tenants for life, of all 
and every or any of the ſaid manors, lands, 


tenements and hereditaments, when in 


poſſeſſion, by deed or deeds to grant or 
demiſe from time to time, . ſuch part or 
parts of the ſame, whereof they ſhall be ſo 
reſpectively poſſeſſed, as have been uſually 
granted or leaſed for one, two or three life 
or lives, or for any number of years deter- 
minable upon one, two or three life or 
lives, ſo as ſuch leaſe or leaſes in poſſeſ- 
ſion or reverſion exceed not three lives at 
the moſt, and ſo as the ancient and accuſ- 
tomed or uſual rent or rents, and other ſer- 
vices, or more, be reſerved thereupon; and 
alſo to leaſe, all, every, or any part, of the 
ſaid manors, &c. to any perſon or perſons for 
any term or terms of years not exceeding 
twenty-one years, in poſſeſſion and not in 
reverſion or by way of future intereſt, ſo 
as upon every ſuch leaſe or leaſes there be 


| reſerved during the continuance thereof to 


the perſon or perſons to whom the next and 
immediate reverſion or remainder of the 


premiſſes ſhall for the time being belong, 


the beſt and moſt improved yearly rent or 
rents that can be had for the ſame, without 
any fine, or any thing in lieu of a fine, 
and ſo as none of the faid leaſes be made 
without impeachment of waſte, and ſo as 
in every ſuch leaſe there be contained a 
clauſe of re- entry for non-payment of 
rent; and my will alſo further is, that it 

2 ſhall 
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ſhall and may be lawful to and for any ſuch 


tenant or tenants for life reſpectively, being 
in poſſeſſion, by any deed or deeds duly 


executed in the preſence of two or more cre- 
dible witneſſes, -to limit and appoint either 
before or after marriage, any part or parts 
of the ſaid manors, &c. whereof he or they 
ſhall be reſpectively poſſeſſed, unto or to the 


uſe of any wife or wives which he or they 


ſhall marry, for her or their life or lives 
reſpectively, for or in part of her or their 
Jointure or jointures, ſo as ſuch part or 
parts ſo to be limited and appointed, reſpec- 
tively exceed not 100/. a-year, for or in 


reſpect of 1000 l. portion, or the value 


thereof, to be received by ſuch tenant or 
tenants for life reſpectively, (to wit) 1000/, 


for 100 l. a- year, and no more may be ſettled 


in jointure, and ſo in proportion for any 
greater or leſſer portion or fortune, and ſo 
as no ſuch jointure be made diſpuniſhable of 
waſte. Alle I give and bequeath unto my 
grandaughter upon the day of her 


marriage, the ſum of J. ſo as ſhe marries 


with the conſent of her parents or guardians, 


and of my faid truſtees or the ſurvivors or 


ſurvivor of them, if any of them ſhall be 


then living; and to my grandaughters 


and reſpectively, upon their reſpec- 


tive marriages, the ſum of {. a-piece, 


ſo as they reſpectively marry with the like 


confent ; but my will is, and I do hereby 
declare, that if any of my ſaid 2 


ſhall marry without ſuch canſent as afore- 
| 9 ſaid, 


See 
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ſaid, then the reſpective legacy or legacies 
of ſuch of them ſo marrying without ſuch 
conſent ſhall not be paid, but be diſpoſed 
of by my ſaid truſtees, or the ſurvivors or 
ſurvivor of them, for the ſame purpoſes as 
the reſidue of my perſonal eſtate is herein 
before appointed; and I do appoint all my. 
legacies to be paid our of my perſonal 
eſtate in caſe it ſhall be ſufficient for that 


purpoſe, and in default thereof then out of 


my real eſtate ; and laftly, I do hereby con- 


ſtitute and appoint 
executors of this my will; and I do revoke 


all other wills by me heretofore made, In 
witneſs, Sc. 


A. general form of 4 codicil to 4 will 
where only ſome few additional legacies 


are given. 


HEREAS I A. B. of, Cc. have 

made and duly executed my laſt 
will and teſtament in writing, bearing date, 
&c. now I do hereby declare this preſent 
writing to be as a codicil to my ſaid will, 
and dire& the ſame to be annexed thereto, 
and taken as part thereof; and I do hereby 


give and bequeath, &c. In witneſs whereof 
I: the ſaid A. B. have to this codicil ſet my 


hand and ſeal the day of 
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Another general form of a codicil 60 a 
ill where * legacies are re- 


voked. 


HEREAS I A. B of, &c. have by 

my laſt will and reſtament in writing 

duly executed, bearing date, Cc. given and 
bequeathed to, &c. now I the ſaid A. B. be- 
ing minded to alter my ſaid will in reſpe& to 
the ſaid legacies, do therefore make this pre- 
ſent writing, which 1 will and dire& to be 
annexed as a codicil to my faid will, and 
taken as part thereof; and 1 5 hereby revoke 
the ſaid legacies by my ſaid will given to 
and I do give to each of them the 
ſaid and the ſum 
of J. only, and I give unto, &c. and! 
do ratify and confirm my ſaid will in every 
thing except where the ſame is hereby re- 
voked and altered as aforeſaid. In witneſs, 


Sc. 
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| HIS is the laſt will and teſtament of 


# Wo = I deſire that 
my body may be interred in the pariſh 
church of in the county of | 


in a private manner, at the diſcretion of 
my executors herein after named, I give 
anJ bequeath unto ſuch perſon or perſons, 
whoſe name or names ſhall at the time of 
my deceaſe, be found contained in any 
liſt or lifts, note or notes, or other wri- 
ting, written or ſigned by me, the ſeveral 
and reſpective ſum and ſums of money 
which ſhall in ſuch liſt or liſts, note or 
notes, or other writing (written or ſigned as 
aforeſaid) be ſet down, mentioned and ex- 
preſſed to be by me given to them reſpec- 
tively ; alſo I give and bequeath unto F. A. 
of in the county of Eſq; 
and H. B. of, Sc. and to their heirs and 
aſſigns, for and during the natural life of 
my daughter M. now the wife of 
0 in the county of an 
J. 
of lawful money of Great Britain, to be 
yearly and every year iſſuing and payable 
out of all my manors, meſſuages, lands, 
tenements and hereditaments, in the faid 
county of upon truſt nevertheleſs that 
they my ſaid truſtees or the ſurvivor of them, 
or the proper repreſentative or repreſenta- 
tives of ſuch ſurvivor, ſhall and do pay, ap- 
ply and diſpoſe of the ſaid annuity or yearly 
rent-charge of J. unto my ſaid daughter, 
: P, * 
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or unto ſuch perfon or perſons, and for ſuch 
uſes and purpoſes, as ſhe my ſaid daughter 
ſhall from time to time (notwithſtanding her 
coverture) by any note or notes in writing 
under her hand direct or appoint, to the in- 
tent that the ſame may not be at the diſpoſal 
of, or ſubject or liable to the controul, debts, 
forfeitures, engagements or other acts of her 
preſent or any atter-taken huſband, but only 
at her own ſole and ſeparate diſpoſal, and for 
her own ſole and ſeparate uſe and benefit. 


And it is my will and deſire, that the afore- 


ſaid annuity or yearly rent-charge of l. 
ſhall be paid to my ſaid daughter by two 
equal half yearly payments, (that is to ſay) 
on the feaſt of St Michael the Archangel, and 
on the feaſt day of the Annunciation of the 
bleſſed Virgin Mary in every year, for and du- 
ring the natural life of my ſaid daughter; 
the _ firſt of the ſaid half-yearly payments 
to begin and to be made on ſuch of the faid 
feaſts as ſhall firſt happen next after my 
deceaſe; and my will further is, that it 
ſhall and may be lawful to and for my ſaid 
truſtees and the ſurvivor of them, or- the 
proper repreſentative or repreſentatives of 
ſuch ſurvivor, from time to time, in caſe 
of non-payment of the ſaid annuity or any 
part thereof, to raiſe the ſame by diſtreſs upon 
all or any part of the premiſſes herein before 
charged therewith, together with the neceſ- 
ſary coſts and charges attending ſuch diſtreſs ; 
(the daughter's receipt alone to be a good 
diſcharge, &c.) and as a ſurther proviſion for 
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my ſaid daughter, for her ſeparate uſe (over 
and above the annuity or rent-charge here- 


in before given for her benefit, for and du- 
ring the term of her natural life as afore- 
ſaid) I do hereby give and bequeath unto my 
ſaid truſtees their executors and adminiſtra- 
tors J. capital ſtock now in the united 
Eaſt-India company, upon the truſts herein 
after mentioned and expreſſed, of and con- 
cerning the ſame (that is to ſay) upon truſt 


that they my ſaid truſtees, their executors 


or adminiſtrators ſhall and do pay, apply 
and diſpoſe of the yearly dividends, intereſt 
and produce of the ſaid Ji. capital ſtock, 


as the ſame ſhall' from time to time (during 


the natural life of my ſaid daughter) ariſe 
or be received, unto the proper hands of 
her my ſaid daughter, or otherwiſe to per- 
mit and ſuffer her my ſaid daughter to re- 
ceive the ſame, to and for her ſole uſe and 
benefit, to the intent that the ſame may not 
be at the diſpoſal of, or ſubject or liable 
to the controul, debts, acts or engagements 
of her preſent or any after-taken huſband, 
but only at her own ſole and ſeparate diſpo- 
fal; and upon further truſt, that they my 
ſaid truſtees, their executors or adminiſtra- 
tors, ſhall and do from and immediately 
after the deceaſe of my ſaid daughter, tranſ- 
fer and diſpoſe of the ſaid J. capital 


ſtock; unto and for ſuch uſes, intents and 


purpoſes, and in ſuch manner and form as 
ſhe my ſaid daughter (notwithſtanding her 
coverture) or whether ſhe ſhall be ſole or 
= married, 
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married, by her laſt | will and. teſlament in 
writing, or any writing purporting to be 
her laſt will and teſtament, and to be by 
her ligned, ſealed and publiſhed in the pre- 


ſence of three or more credible witneſſes, 


ſhall direct, limit, give or appoint the ſame; 
and in default of ſuch direction, limitation, 
gift or appointment, then I will and. direct 
that the ſaid l. capital ſtock or ſuch part 


thereof, touching which my ſaid daughter 


ſhall have made no diſpoſition as - aforeſaid, 
ſhall be aſſigned and transferred by niy ſaid 
truſtees or the ſurvivor of them, his executors 
or adminiſtrators, unto _ of, Sc. his 
executors and adminiſtrators, to and for his 
and their own uſe and benefit; and my will 
is, that the receipt of my ſaid daughter alone 
under her hand, for the dividends, -intereſt 
and produce of the ſaid Eaſ-India ſtock, ſhall 
from time to time, notwithflanding her co- 
yerture, be good and ſufficient diſcharges ta. 
the perſon or perſons paying the ſame annui- 
ties and dividends, intereſt or produce, for fo 
much thereof for which ſuch receipt ſhall be 
given; and my will is, that in caſe the ſaid 
Eaſt- India ſtock, or any part thereof, ſhall 
be redeemed or paid off, that then my ſaid 
truſtees, their executors or adminiſtrators, 
ſhall: and do lay out the monies to be. re- 
ceived for and in lieu of the ſaid ſtock ſo 
redeemed or paid off, in ſuch ſtocks, funds, 
or other publick or private ſecurities as my 
faid daughter ſhall agree to; and that the 
4 oy 2 monies 
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monies ſo received and laid out ſhall be ſub- 
ject to the ſame truſts, and for the ſame or 
the like intents and purpoſes as are herein 
before declared of and concerning the ſame. 
And whereas my brother late of 


deceaſed, did (among other 
things) by his laſt will and teſtament in 
writing, give to me the ſum of J. to be 
by me given away, diſtributed, divided and 
diſpoſed of to and amongſt ſuch perſons, and 
in ſuch ſort, manner and ſhares, and at 
ſuch times. as I ſhall think fit; now my 
will is, and I do hereby direct that the ſaid 
ſum of J. ſhall be diſtributed, divided 
and, diſpoſed of by my executors herein 
after- named, within ſix months after my 
deceaſe, to and amongſt the ſeveral perſons, 
and in ſuch praportions and manner as are 
herein after mentioned and expreſſed, of and 
concerning the ſame, (that is to ſay) to 


of in the county of the 
ſum of YU. (part thereof) to 13:46 

in the county of the like 
ſum of J. (other part thereof) and to 

i 0: in the ſaid county 
af the like ſum of J. (other 
part thereof] and all the reſidue of the 
ſame J. to be retained by my executor 


herein after named, and to be converted and 
diſpoſed of to his own uſe. Item, I give, 
deviſe and bequeath all and every my ma- 
nors, meſſuages, lands, tenements and he- 
reditaments whatſoever, in the ſeveral coun- 
ties of and every or 


any 
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any of them, or elſewhere within the realm 
of England, as well freehold, as copyhold 
(I having duly ſurrendered the copyhold to 
the uſe of my will) and leaſehold for lives, 
with their and every of their appurtenances, 
unto and to the uſe and behoof of of 
in the county of his heirs and 
aſſigns for ever, (ſubject nevertheleſs, as to 
my ſaid eftate in the ſaid county of 
to the aforeſaid: annuity. or yearly rent-charge 
by me herein before given thereout or charged 
thereon, in truſt and for the benefit of my 
ſaid daughter, for her life as aforeſaid. As 
to, for and concerning all the reſt and reſidue 
of my perſonal eſtate whatſoever and where- 
ſoever, and of what nature, kind or quality 
ſoever the ſame may be; and not herein be- 
fore given and diſpoſed of (after payment of 
my debts, legacies and funeral expences) 1 
give and bequeath the ſame and every part 
thereof, unto the ſaid his executors, 
adminiſtrators and aſſigns, to and for his and 
their own uſe and benefit abſolutely ; and I 
do hereby conftitute and * the ſaid 
ſole executor of this my laſt will 
and teſtament, hereby revoking all other wills 
by me made. In witneſs, Ce. 
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HIS is the laſt will and teſtament 
of me of the pariſh of | 
in the county of Firſt, J will that | 
all ſuch debts as I ſhall juſtly own at the 
time of my deceaſe, together with my fu- 
neral charges and expences, be in the firſt 
place paid by my executors herein after 
named; and as to my eſtate both real and 
perſonal, I diſpoſe thereof as follows, that is 
to ſay, I give and deviſe unto of 
in the county of eſquire, 
all thoſe my freehold meſſuages, lands, te- 
nements and. hereditaments, ſituate, lying or 
being in or near and 
or either of them, in the counties of 
and or either of them, and now 
or late in the ſeveral tenures or occupations 
of, Fc. or one of them, their or one of their 
aſſigns, leſſees or undertenants, and all thoſe 
my copyhold meſſuages, lands, tenements 
and hereditaments, ſituate, lying or being in 


or near and every or 
any any of them, in the faid counties of 
an or either of 


them, and which now are or late were in ſe- 
veral tenures, poſſeſſions or occupations of 
the ſaid and or any of 
them, their or any of their aſſigns, leſſees or 
undertenants (which ſaid copyhold meſſua- 
ges, Sc. I have duly ſurrendered to the uſe 
of my will) To have and to hold, all and 
every the ſaid meſſuages, lands, tencments, 

hereditaments 
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hereditaments and premiſſes, with their and 
every of their appurtenances, unto and to the 
uſe of the ſaid and the heirs bf 
his body, lawfully to be begotten; and for 
want of ſuch heirs, to my own right heits 
for ever. Alſo I give aud deviſe unto 

all that my meſſuage or tenement with the 
appurtenances thereunto belonging, hereto- 
fore in the tenure or occupation of 

To have and to hold the ſaid laſt mentioned 
meſſuage or tenement, and premiſſes, with 
the appurtenances, (ſubject and charged and 
chargeable with the annuity, yearly rent or 
ſum of J. herein after mentioned) unto 
him the ſaid and his aſſigns, for 
and during the term of his natural life; 
and from and immediately after his deceaſe, 


I give and deviſe the ſame meſſuage, Er. 


and premiſſes, with the appurtenances (ſub- 
ject to, and charged and chargeable with the 


ſame annuity, yearly rent or ſum of l.) 
unto and for the uſe of the ſaid | 


and the heirs of his body. lawfully to be 
begotten; and for default of ſuch heirs, 
then to' my own right heirs for ever. And 


I do hereby give and deviſe unto 


wife of of in the county 
of and her aſſigns, for and du- 


ring the termi of her natural life, an annuity, 


or clear yeafly rent or ſum of J. of 
lawful money of Great Britain, free of all 
taxes and other deductions, to be iſſuing 
and payable out of the ſaid laſt- mentioned 
meſſuage and tenement, c. and * 

an 
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and to be paid and payable by equal half- 
yearly payments, at the two moſt uſual 
feaſt days of payment in the year, (that is 
to ſay) the feaſt of annunciation of the 
bleſſed Virgin Mary, and St. Michael the 
archangel; the frſt payment thereof to be 
made on ſuch of the ſaid feaſt days as ſhall 
happen next after my deceaſe; and I do 
hereby charge and ſubject the ſaid meſſua- 
ges or tenements, Cc. with and to pay- 
ment of the ſaid annuity, yearly rent or 
ſum of J. accordingly; and my will is, 
that in caſe the ſame annuity, yearly rent 
or ſum of J. or any part thereof, ſhall 
be behind or unpaid by the ſpace of 

next over or after either of the aforeſaid 
feaſt days, whereon the ſame is herein be- 
fore directed and appointed to be paid as 
aforeſaid, that then and ſo often it ſhall and 
may be lawful for the ſaid and her 
aſſigns, to enter, into, and upon all and. 
every, or any part of the ſaid premiſſes 
charged with the ſaid annuity as aforeſaid, 
and diſtrain for the ſame, or for ſo much 
thereof as ſhall be ſo in arrear, and all coſts 
and charges occaſioned by non-payment 
thereof. Allo I give, deviſe and bequeath 
unto of in the ſaid county 
of all thoſe my two meſſuages or 
tenements, with the appurtenances, in 

(now in the ſeveral tenures, Sc.) which I 
hold by virtue of a leaſe from of 
4 (ſince deceaſed) and all my eſtate, 
right, title, term of years, and intereſt 


of 
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of and in the ſame premiſſes reſpectively, 


To have and to hold the ſaid laſt- mentioned 
meſſuages and tenements, hereditaments and 
premiſſes, with their and every of their ap- 
purtenances, unto the ſaid his exe- 
cutors, adminiſtrators and aſſigns, to and for 
his and their own uſe and benefit abſolutely. 
And then the teſtator proceeds to give ſe- 


veral pecuniary legacies, and to appoint a re- 


ſiduary legatee and executors, and ſo con- 


cludes.] In witneſs, Cc. 


A codicil to a will. 


CODICIL to be added to, and to be 
1 taken as part of the laſt will and te- 


ſtament of me M. B. of N. and V. in the 


county of L. Whereas by indenture of 
leaſe and releaſe, bearing date reſpectively 
the firſt ſix days of June in the year of our 
Lord 1721, and made or mentioned to be 
made between M. M. B. of N. and W. by 
the name of M. B. V. of the one part, and 
M. X. of A. in the county of Cornwall, 
Eſquire, and 7. R. of the Middle Temple, 
Eſquire, of the other part, I the ſaid M. B. 
of N. and VV. for the ſettling the manors, 
lands, tenements and hereditaments there- 
in mentioned, and in conſideration of 105, 
of lawful money, did bargain, ſell, alien, 


releaſe and confirm unto the ſaid M. K. and 


T. R. 
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J. R. the manors, advowſons, meſſuages, 
lands, tenements and hereditaments there- 
in contained, and amongſt others, all that 
the manor or reputed manor of L. with the 
rights, members and appurtenances there- 
of, in the county of B. and the meſſuages, 
lands, tenements and hereditaments of me 
the ſaid M. B. of N. and W. in L. aforeſaid, 
and F. or either of them, in the ſaid county 
of B. to hold to the ſaid M. K. and 7. R. 
their heirs and aſſigns for ever, to and for 
the uſes, intents and purpoſes, and ſubject to 
the powers, limitations and proviſoes therein 
after expreſſed and contained of and concern- 


ing the ſame, in which ſaid indenture of re- 


leaſe is contained a proviſo, that it ſhould 
and might be lawful to and for me the ſaid 
M. B. of N. and W. from time to time, at 
any time or times, during my life, until I 
ſhould attain the age of eighty years, by any 
deed or writing, laſt will or teſtament exe- 
cuted by me in the preſence of two or more 
credible witneſſes, to revoke or alter all or 
any of the uſes or truſts thereby limited 
or appointed, or to limit any other or new 
eſtate, uſes, truſts or diſpoſitions, of or 
touching the premiſſes or any part thereof: 
and whereas by indenture, bearing date the 
fourteenth day of October in the year of our 
Lord 1737, and made or mentioned to be 
made between me the ſaid M. B. of N. and 
M. of the one part, and T. B. of S. in the 
county of E. Eſquire, J. L. of the pariſh of 

St. 7. within, — liberty of this city of W. 


in 
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in the county of M. Eſq; and E. R. of the 
pariſh of St. in the faid county of 
M. Eſq; of the other part, reciting che ſaid 
herein before-recited indenture, and alſo te- 
citing two ſeveral other indentures made 
ſubſequent thereto, whereby the uſes of and 
8 the ſaid premiſſes, in and by the 
ſaid firſt-mentioned indenture limited and 
declared, were altered and revoked of and 
concerning the ſaid premiſſes, but ſubject to 
a like proviſo for altering and revoking the 
fame, and appointing new ufes as in the ſaid 
firſt recited indenture contained; I the mand 
M. B. of N. and V. in purſuance of the ſaid 
power to me reſerved, and being then under 
the age of eighty years, did revoke the uſes 
in and by the faid ſeveral recited indentures 
declared of and concerning the ſaid premiſſes, 
and did limit, appoint and declare the fame 
premiſſes to and for the uſes and truſts, 
and under the provifoes therein after ex- 
preſſed concerning the ſame; in which in- 
denture is alſo contained a proviſo, that it 
ſhould and might be lawful to and for me 
the ſaid M. B. of N. and V. from time to 
time, and at all times thereafter, during 
my life, by any deed or deeds to be by 
me executed in the preſence of two or more 
credible witneſſes, or by my laſt will in 
© writing, or codicil thereto, to be by me 
bs - figned in the preſence of three or more cre- 
dible witneſſes, to revoke or alter all or any 
of the uſes, eſtates and truſts therein be- 


fore limited or declared of or in all or * 
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of the premiſſes, and to limit any new or 


other eſtates, uſes, truſts or diſpoſitions 
of or touching the ſame ſo revoked or any 
part thereof: and whereas I have made and 
publiſhed a will in writing, bearing date 
the ſame 14th day of October 1737; now I 
the ſaid M. B. of N. and V. in purſuance 
and by virtue of the ſaid power to me re- 


ſerved in and by the ſaid laſt-recited inden- 


ture of the 14th of October in the year 1737, 
and all and every other power and powers 
and authorities to me given or reſerved in 
this behalf, do by this my codicil revoke, 
annul and make void all and every the uſes, 
truſts, - eſtates, limitations and appoint- 
ments in and by the ſaid ſeveral recited in- 
dentures; or any of them limited, created or 


declared of and concering all that the ſaid 
manor or reputed manor of L. with the 


rights, members and appurtenances thereof, 
in the ſaid county of B. and all the ſaid 
meſſuages, lands, tenements and heredi- 
taments of the ſaid M. B. of N. and V. in 
L. and F. aforeſaid or either of them, in the 
ſaid county of B. in and by the ſaid firſt- 
recited indenture of releaſe, granted, releaſed 
or conveyed, with their and every of their 
appurtenances; and I the ſaid M. B. of NV. 
and . in purſuance of and by virtue of all 
and every the power, Sc. aforeſaid do ditect, 
limit, appoint and declare, that the ſaid firſt- 
recited indenture of releaſe, and the grant 
and conveyance thereby made as to all that 
the ſaid manor or repured manor of L. with 
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the rights, members and appurtenances 


thereof, in the ſaid county of B. and all 
the ſaid meſſuages, lands, tenements and 


| hereditaments of the ſaid M. B. of N. and 


W. in L. and F. aforeſaid, or either of them, 


in the ſaid county of B. in and by the ſaid 


firſt-recited indenture of releaſe granted, 


releaſed or conveyed, with a and every 
of their appurtenances, be and enure, and 


1 do hereby give and deviſe the ſame in 


manner following, that is to ſay, To the 
uſe of the Honourable H. B. Eſq com- 


monly called Lord H. B. brother, of his 


Grace the Duke of St. A. for the term of 
his natural life, without impeachment of 
or any manner of waſte; and from and 
after the determination of that eſtate by 


- forfeiture, or otherwiſe in his lifetime, 


then to the uſe of the ſaid 7. B. I. L. and 
E. R. and their heirs, during the natural 


_ life of the ſaid H. B. in truſt to preſerve 


the contingent remainders herein after li- 
mited, from being defeated and deſtroyed, 


and for that purpoſe to make entries or. 


bring actions, as the caſe ſhall require; but 
nevertheleſs to permit and ſuffer the ſaid 
H. B. during his natural life to receive and 
take the rents and profits of the ſame pre- 
miſſes to his own uſe; and from and after 
the deceaſe of the ſaid H. B. to the. uſe. of 
M. the wife of the ſaid H. B. for the term 


of her natural life, without impeachment of 
or for any manner of waſte; and from and 


after the determination of that eſtate by 
h 4 for- 
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8 forfeiture or otherwiſe, during her life, to 

| the uſe of the ſaid T. B. I. L. and E. R. 

and their heirs, during the natural life of 

1 the ſaid M. in truſt to preſerve the contin- | 

f gent remainders herein after limited, from 

| being defeated and deftroyed, and for that | 
k purpoſe to make entries or bring actions, 

] as the caſe ſhall require; but nevertheleſs 

1 to permit and ſuffer the faid M. during her 
A life, to receive and take the rents, inues [ 
a and profits of the ſame premiſſes to her own | 
. uſe : and from and after the deceaſe of the N 
F ſaid M. to the uſe of the firſt ſon of the 
£ body of the ſaid M. by the ſaid H. B. be- | 
f gotten or to be . and the heirs- 

male of the body of ſuch firſt ſon lawfully 

N iſſuing; and for default of ſuch iflue, to 

] the | uſe of the ſecond, third, fourth, fifth, 2 

1 ſixth, ſeventh, eighth, ninth, tenth, and all 

a and every other fon and- ſons of the body 


of the ſaid M. by the ſaid H. B. begotten or 
| to be begotten, ſeverally and ſucceſſively; 
; one after another, as they hall be in ſeni- 


4 ority or age and priority of birth, and the 
J heirs-male of their reſpective bodies law- 
f fully iſſuing; the elder of ſuch ſons and the 
4 heirs-male of his body, being always pre- 
1 ferred and to take before the younger of 
f ſuch ſons and the heirs-male of his and 
h their body and bodies; and for defaulr of 
F ſuch iſſue al to the uſe of all and every 
4 the daughter or daughters of the body of 

the ſaid M. by the laid H. B. begotten or 


to be begotten, as tenants in common, and 
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not as jointenants, and the heirs of their 
ſeveral and reſpective bodies lawfully iſſu- 


ing; and failing iſſue of any of the ſaid 


daughters, to. the uſe of all and every ,other 
ſuch daughter or daughters as tenants in 
common, and not as jointenants, and the 
heirs. of their reſpective body or bodies of 
ſuch other daughter or daughters lawfully 
iſſuing ; and for deſault of ſuch iſſue, to the 
uſe of ſuch perſon or perſons, and for ſuch 


eſtate or eſtates, and in ſuch proportions, 


and in ſuch manner as ſhe the ſaid M. 
whether covert or ſole, ſhall by any deed or 
writing, by her ſealed and delivered in the 
preſence of three or more credible witneſſes, 
or by her laſt will in writing, or any wrt- 
ting purporting to be her laſt will, and by 
her ſigned and publiſhed in the preſence of 
a like number of witneſſes, limit and ap- 
point; and in default of ſuch appointment, 
then to the uſe of the right heirs of the 
ſaid M. B for ever: provided always, and 
my will and meaning is, that it ſhall, and 
may be lawful to and for the ſaid H. B. and 
after his deceaſe to and for the ſaid M. his 
wife, in caſe ſhe ſhall ſurvive him, by in- 
denture: to make any leaſe or leaſes of the 
premiſſes, for any term or number of 
years, not exceeding twenty-one. years from 
the making thereof, ſo as upon every ſuch 
leaſe or leaſes there be reſerved and made 
payable, during the continuance of the ſaid 
reſpective terms thereby granted, the greateſt 
improved yearly rent that can or may be 
n E . [Ca 
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reaſonably had for the ſame, to be incident 
to and. go along; with the remainder or re- 
verſion; expectant on ſuch leaſes reſpectively, 
and fo as ſuch leaſes be not by any exprets 
words therein contained, freed from im- 
pacman of waſte; and fo alſo as there 
e contained in every ſuch leaſe or leaſes 
a power of re- entry, in caſe the rent or 
rents thereupon to be reſpectively reſerved, 
or any part thereof, {hall be behind or un- 
paid by the ſpace of twenty-one days next 
after any the times of payment therein to 
be reſpectively limited; and ſo as the reſpec- 
tive leſſee or leſſees therein named, do ex- 
ecute a counterpart of ſuch leaſe or leaſes 


reſpectively: and I do hereby ratify and con- 


firm all and every the uſes, truſts, eſtates, 
limitations and appointments in and by the 
ſaid recited indenture of the 14th of OFeber 
1737, limited appointed or declared of. or 
concerning all and every or any of the ma- 


nors, meſſuages, lands, tenements and 


hereditaments therein compriſed, except 
and other than. the ſaid manor of L. with its 
appurtenances, and the Jands, tenements 
and hereditaments aforeſaid, in L. and F. 
aforeſaid, or either of them, in the county 
of B. and I do alſo hereby declare, that my 
faid will in writiag, bearing date the 14th 
day of October 1737, and this codicil which 
I will ſhall be added to and deemed part 
thereof, do contain my laſt will and teſta- 


ment. Jn witneſs whereof I have to this 
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codicil, and to a duplicate thereof, both of 


the fame tenor and effect, each contained in 
two ſkins of parchment, ſet my hand and 


ſeal this day of, &c. 


Signed, ſealed and publiſned 
by the faid M. B. of N. 
and W. as and for a codicil 

to be added to, and be 
part of, her laſt will and 
teſtament, in the preſence 

of us who have ſubſcribed 
our names in her preſence. 


— 


A nuncupative will. 


f T. B. his will by word of mouth, made 


and declared by him about the 


day of in the preſence of us who 
have hereunto ſubſcribed our names as wit» 


neſſes hereto. My will is that, Sc. 


and Revecations. 


A preamble to a will, the teſtator being 
about to go to ſea. 


N the name of God, Amen. I C. D. of, 
Se. mariner, being in good health, and 
of ſound mind, and being forthwith to de- 
part this kingdom on a voyage to, &c. in 
the kingdom of, &c. and well knowing the 
danger of the ſeas, and the uncertainty of 
life, "do make this my laſt will and teſtament 


as follows, that is to ſay, (and then he proceeds 
to give ſeveral legacies, &c.) 


Here follow the fozms of ſeveral be: 
L 


1 And for the better education of my chil- 


dren A. B. and C. now infants of very tender 
years, that is to ſay, the ſaid A. of the age 
"BA or thereabouts, the ſaid B. &:. 
I do give and diſpoſe of the tuition and cu- 
ſtody of them, and every of them, unto M. 
my wife, until ſuch time as they and either of 
them reſpectively continue unmarried, and 
under the age of twenty-one. years, and my 
wife remain. my widow but if my wife die 


or marry, during the ſingle life and nonage of 


any of my ſaid children, then I give the 
cuſtody. and tuition of ſuch of my children ſo 
being unmarried, 'and. under the age of 
twenty-one years, at the marriage or death of 


. 
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my wife, which ſhall firſt happen unto 


Alſo I do allow for my fon A. s maintenance 
at ſchool for ſo many -years- as he fhall re- 


main there, J. per ann. far my fon B.'s 


maintenance until he be put to a grammar 
fchaodl J. per ann. and when he is placed 
at a grammar ſchool /. per ann. and 
when my wife or other truſtees ſhall think fit 
to remove my ſon A. from ſchool, I deſire he 
may be placed, G c. 1 

F give and bequeath, the houſe I: now 
live in, and the appurtenances thereto be- 
longing, which 1 hold by leaſe from W, 8. 
Eſq; ſituate, c. to my ſon C. B. to hold 
to him during his natural life; and after 
his deceaſe, I give the ſame to my daughter 
Z. B. during the remainder of my eſtate and 
intereſt intereſt therein. 

[ give and bequeath unto my kinſman 
C. D. and my loving friend E. F. and G. of 

all that my leaſehold eſtate which 
I lately purchaſed of T. B. Gentleman, fituate 

| for a term of years yet to come, 
determinable together with the in- 
denture of leaſe, whereby F hold the ſame, to 
have and to hold to them the ſaid C. D. 
E. F. and G. H. their executors, admini- 
ſtrators and aſſigns, from and immediately 
after my deceaſe, for and during the reſi- 


due and remainder of the term then to come 


and unexpired, granted to me by the faid 


indenture of leaſe, upon this ſpecial trult 


and confidence in them repoſed, and to the 
intent and purpoſe, that they the ſald C. £4 
| 5 
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Sc. and the ſurvivors. and ſurvivor of them, 
and the executors and adminiſtrators of ſuch 
. ſurvivor, do and 'ſhall permit and ſuffer her 
8 my ſaid wife E. B. Ta have, hold and enjoy 
r all ſuch my faid leaſehold eſtate to them 


d given as aforeſaid, and to receive and take to 
d ber own. uſe and behoof, the rents, iſſues 
it and” profits thereof, from and immediately 
ae after my deceaſe, for and during fo. much of 

the ſaid term as ſhall. run. out and expire in 
ad the lifetime of her my ſaid wife; and after 
e. her deceaſe, upon this further truſt and con- 
8. fidence, and to the intent and purpoſe, that 
id they aid C. D. Sc. and the ſurvivors and 
of ſurvivor of them, and the executors and ad- 
£r miniſtrators of ſuch ſurvivor, do and ſhall, 
nd out of the rents, iſſues and profits ariſing out 
M of my ſaid leaſehold eſtate, well and truly pay, 


or cauſe to be paid, unto my ſaid daughter . 
of D. B. her executors, adminiſtrators and aſ- 1 


ch ſigns, for and during ſo much of the ſaid | 

te terms to me therein. granted as aforeſaid, as .“ 
e, Mall run out and expire in the lifetime of | 
IN her my ſaid daughter; the yearly ſum or an- | 
1 nuity of 4. to be paid, Cc. by even and q 


equal portions ; the firſt payment thereof to 
fl be made! ar, Sc. which ſhall firſt and next | 


e happen after the deceaſe of my ſaid wife; and | 
881 upon this further truſt and confidence, and | | 
ow to the intent and purpoſe, that they the faid 

aid C. D. Sc. and the ſurvivor, Etc. and the ex- | 
uſt ecutors, &c. do and ſhall permit and ſuffer A | 
the my faid ſon 7. B. to have, hold and enjoy zz 
5 all ſuch my lcatehold eſtate, charged with the 


ſaid 
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ſaid annuity of J. per ann. to my ſaid 
daughter, and to receive and take the over- 
plus of the rents, iſſue and profits thereof to 
his own proper uſe and behoof, from and 
immediately after my ſaid wife's deceaſe, for 
and during all the reſt, reſidue and remain- 
der of the term to me therein granted, which 


ſnall be then to come and unexpired. 


do hereby give, deviſe and bequeath all 
thoſe my copyhold meſſuages, lands, tene- 


ments and hereditaments in And 


every of them, with the rents, iſſues and pro- 


fits thereof, (the ſame being already ſurren- 
dered to the uſe of my will) unto my ſaid 
daughter A. B. from and immediately after 
my deceaſe, for and during her natural life; 
— after her deceaſe, then I give and deviſe 


the ſame to my ſon C. D. of, Fc. and the 


heirs. of his body lawfully to be begotten, 
and for default of ſuch iſſue, then to che heim 


on the body of my ſaid daughter A. B. law- 
fully begotten; and for default of ſuch iſſue, 
then to E. F. ſon of Te 2.5% e Oe. 
and to his heirs for ver. 

I give and deviſe all thoſe my freehold 
lands, tenements and 8 whereof 
Lam ſeiſed in fee- ſimple, ſituate, lying and 
being in with the rents, iſſues and 
profits of all and ſingular the ſaid premiſſes 
unto C. D. and E. F. of To 
have and to hold the ſaid lands, tenements, 
hereditaments and premiſſes to them the ſaid 


C. D. and E. F. their executors, adminiſtra- 
tors and aſſigns, from and immediately after 


wy 


and Revocntions, 


my deceaſe, for and during and unto the full 
end and term-of ninety- nine years from thence 
next enſuing, and fully to be complete and 


ended, without impeachment of waſte: in 


truſt nevertheleſs, and to the intent and pur- 


poſe, that the ſaid C. D. and E. F. their ex- 


ecutors, adminiſtrators and aſſigns, do and 
ſhall out of the rents, iſſues and profits there- 
of, or thereby ariſing, or by any aſſignment 
of the ſaid term, or by grant, mortgage or 
ſale of the ſaid premiſſes, or any parcel 


thereof, raiſe and levy the clear ſum of 1. 


and the ſame being ſo raiſed as aforeſaid, to 
pay or ſecure to be paid unto my grandaugh- 
ter G. B. when and as ſoon as ſhe ſhall attain 
to the age of twenty-one years, or be married 
(which ſhall firſt happen) or if it ſhall happen 
that my ſaid grandaughter G. B. ſhall depart 
this life before ſhe ſhall have attained the age 
of twenty-one years, or be married; then upon 
this further truſt, and to the intent and pur- 
poſe, that they the ſaid C. D. and E. E. their 
executors, adminiſtrators and aſſigns, do and 
ſhall out of the rents, iſſues and profits, or 
by grant, mortgage or ſale of the ſaid pre- 
miſſes, or any part thereof, or by aſſignment 
of the ſaid term, raiſe the ſum of J. 
clear as aforeſaid, and the ſame to pay, or 
ſecure to be paid unto the child (be the ſame 
ſon or daughter) which ſhall hereafter be 
lawfully iſſuing on the body of my daughter; 
and which ſhall live to attain the ſaid age of 
twenty-one years, or marry, which ſhall firſt 


happen 
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happen, if a daughter; if a fon, then on at- 
taĩning the ſaid age of twenty-one years only, 
which ſaid ſum of J. ſo to be raifed and 
paid as aforeſaid, I do hereby give and be- 
queath unto my faid grandaughtet E. E. and 
in caſe of her deceaſe, to ſuch next child ſo 
hereafter to be iſſuing on the body of my ſaid 
daughter + . who ſhall atrain che 


tions, out of my ſaid {reehold lands, tene- 


ments and hereditaments, as herein before is 
appointed, or in caſe of 'the death of the 
ſaid E. B. or othet child reſpectively, before 
the reſpective times of payment aforeſaid, 
then my will is, and I de hereby give and 


deviſe all and ſingular the premiſſes aforeſaid, 
and the reverſion and ftyerſiotis; 'rettiainder 


and remainders of all and ſingular thoſe my 
freehold. lands, tenements and hereditaments 
aforeſaid; with the rents, iſſues and profits 
thereof, and of every part and parcel thereof, 
unto my {aid daughter D. B. to have «and to 


. hold to her my ſaid daughter D. B. from 


henceforth, for and during the term of her 
natural life; and from and immediately" after 
the deceaſe of the ſaid D. B; chen I d hereby 
give and deviſe the ſaid ptemiſſes, And tlie 
reverſion and reverſions, femainder atid” te- 
mainders of all and ſingular thoſe thy ſaid 
NIEL... * | | | freehold 
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frechold' lands and premiſſes, with the rents, 


iſſues and profits thereof, and of every part 


thereof, to my grandſon T. B. ſon of my ſaid 
daughter D. B. — to the heirs of his | body 
lawtully to be begotten, and for want or de- 


fault of ſuch iſſue, then I do hereby give and 


deviſe all and ſingular thoſe my ſaid freehold 


lands, tenements and hereditaments in 


aforeſaid, (being part of the freehold lands, 


tenements and hereditaments above mention- 
ed) with the rents, iſſues and profits thereof, 


-unto.. and his heirs for ever; and 


alſo all and ſingular thoſe my lands, tene- 


ments and hereditaments in . ".. afore- 


ſaid; (being the reſidue and remainder of m 


freehold lands, tenements and hereditaments 
.abowe mentioned) with the rents, Tues and 
profits thereof (for default of ſuch iſſues as 


aforeſaid) unto and his heirs for 
ver: I give to A. B. and C. D. ſons of my 
brother T. B. the ſum of l. a- piece, to be 
paid or ſecured to them reſpeclively, by my 


laid brother L. B. as ſoon as they ſhall re- 


ſpectively attain the age of twenty-one years, 


and not otherwiſe; and my will is, and 1 
hereby order, that in caſe my brother L. B. 
hal from time to time, as the ſame {hall be- 
oom due, pay unto my ſaid nephews, A. B. 
and C. D. or give to them reſpetively, ſuch 


ſecurity within after my deceaſe, 


as they or their father ſhall approve for the 
payment to them of the ſaid /. a- piece 
"reſþ6ltively ; then and in ſuch caſe, and not 


2 otherwiſe 
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- otherwiſe, I hereby give, deviſe and bequeath 


_ - unto my ſaid brother L. B. all that meſſuage 
or tenement, Sc. now in hand, called by the 


name of, Sc. late in. the tenure of, Ge be- 


ing part of my manor, Cc. and alſo the re- 


verſion and inheritance of all thoſe ſeveral 


-renements, and all lordſhips, rents and he- 


riots to each of them belonging, n now in the 


ſeveral poſſeſſions of with the royalty 
of the lordſhip of my ſaid manor of 


with its rights, 3 appurtenances, 
to hold to my ſaid brother L. B. and = heirs 


and aſſigns 07 ever. 


And whereas by the death of my 3 


T. B. ſeveral plantations and houſes, farms 


and negro ſervants, lands, tenements and he- 


reditaments in the iſland of Jamaica, deſcend- 


ed to my father T. B. late of de- 
ceaſed; and by virtue of a diſpoſition 15 


made thereof, and a partition of the ſaid 


premiſſes, one fifth part of the ſaid planta- 


tions is legally come to and veſted in me; 
no I do hereby give, deviſe and bequeatd all 
ſuch my ſaid fifth part or ſhare of and in the 


ſaid plantations and premiſſes aforeſaid (if 


the ſame ſhall remain unſold at the time of 
my deceaſe) together with the increaſe and 
profits ariſing therefrom, unto my ſaid bro- 


ther L, B. his heirs, crecutors, nnen 
and aſſigus for ever. 


1 give and deviſe unto R. . and E. B. of 
and their heirs, the reverſion 


and 


- 


* 
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and teneinents, expectant upon the death of 


ſituate, Sc. and alſo all othet 


my freehold ag) copyhold lands and tene- 


ments in Jie poſſeſſion, or wherein 
1 have any right of equity of redemption; 
to hold the ſame unto the ſaid R. S. and E. B. 


and his heirs for ever, upon truſt and confi- 


dence, bevertheleſs, that immediately after 


my deceaſe, they the ſaid R. S. and E. B. ſhall 


ven, gell and diſpoſe of the {aid reverſion of 


my freehold and 1 lands, tenements 


] 


15 


and evevlitaments, expectant upon the death 


Of, b. and alſo immediately after 
my e fell a diſpoſe of all other my 


free hold: and copyhold — and tenements in 


poſſeſſion, reverſion, or wherein the right of 
eee redemption is in me the ſaid P. A. 
as afore — to the beſt benefit and advan- 
- tage, an 

and ont of the monies ariſing by the ſale of 
the aid lands, tenements and' bee ente 


h me before deviſed, they the ſaid R. 8. and 


V 


5 


. B. ſhall well and ily pay, or cauſe to 
+: be, paid unto my loving ike E: A. the ſum 
f J. of, Sc. and the overplus of the ſaid 
money, atifing by the ſale of the ſaid lands, 
Pp be paid to my children ſhare and ſhare 

Ke 4. — alſo all other my meſſuages, lands, 
tene nens And heradiraments whatſoever, ſitu- 
ate, lying and being in C. or elſewhere in the 
eee ot, Dio to my executors herein 
after named, until my ſon M. ſhall attain 
his age of twenty-one years; and if he ſhall 
happen co die before _—_ attain ſuch age; _—_ 

an 


for the moſt profit they may or can, 
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not be deſtroyeds but in rruſt(-<&#erifitlesM.. 
. to permit and ſuffer him my ſaid | 
receive the rents and; profits thereof] to and 
ö for his own. uſe, during his natural life M. 
and for and after his deceaſt, then Filevilg. 
the ſaidd meſſuagksg lands, tene, 
ments, bereditaments and premiſſes ? to the 
flüirſt ſon of the body of my ſaid N lav. 
n_ fully iſſuing ( betherę then bort or unborn) |. 
and to the heirs: male of the body of ſuck fire. 
ſon lawfully iſſuing 3 and for default Uf fucky - 
iſſue, then like wiſe to the fecohd,-thifd andi 
every other ſon of my ſaid fon W ä 
5 2 5 ö | 


laid ſon · N. wil 


ag Atttain his age of twenty-one years; and if a7 
. ſhall happen to die before his ky > hong ao 
my third fon ſhall attain his age of twenty - o 
yoears; and if he hall happen to- die befo m 
ſuch age, until D. my fourth ſon fall at ſe 
ſüuch age of twenty-one years; and if he u o 
happen to die before ſuch age then I dei, i 
the ſame to my own right heirs” for! er o 
Item, my will and meaning farther is, that i b 
my ſaid ſon . ſhall have attained the ſal f 
gage of twenty - one years at the rie ef n -; 
death, or if he hath not then attained the ſal L 
| age, then ſo ſoon after as he ſhall attainithe las. i 
ge, I do give and deviſe the fad WY 
and all and every other the. premiffesg wit , 
their and evety of their appuitetzandes, . f 
E. F. and G. H. and their helrs, for and du 1 
Zing the life of my ſaid ſon He th&mteni 

4 to. ſupport f che contingent ema inder 1 thy 2 

my will after limited, ſo that hæ i Ame m, 


. 
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they ſhall be in ſeniority of age and priority 
of birth; and the ſeveral and reſpective heirs- 
males of the body and bodies of every ſuch 
; ſecond, third and other ſon or ſons (the eldeſt 
of ſuch ſons and heirs-male of his body be- 
ing always preferred and to take before any 
of the younger ſons and the heirs-male of his 
body). And in caſe of all ſuch iſſue- male 

failing, and that my ſaid ſon W. ſhall have a 

daughter or daughters at his death (born or 

unborn) 'my will is, and I do hereby'deviſe 
the faid manor, advowſon, meſſuages, lands, 
SF tenements and hereditaments, to the ſaid E. F. 

and G. H. and their executors and aſſigns, 

for and during the term of ninety-nine years 
thence next enſuing, without impeachment of 
or for any manner of waſte, and with full and 
fee liberty of and for doing and ſuffering of 
any waſte; in truſt for the levying or raiſing 
by, or by the way or means of making any one 
or more leaſe or leaſes, mortgage or mortgages, 
ſale or ſales, or other diſpoſals of all, every or 
ay of the premiſſes, or any part or parts 
chereof, or of the rents, iſſues or profits 
thereof, or of any part or parts thereof, or by 
* all or any ſuch way, ways or means whatſo- 
ever, of the ſum of 1000 J. of lawful money 


15 of Great Britain; for ſuch daughter or daugh- 
uch ters, to be equally divided between them (if 


more than one). payable to her or them reſpec- 
NY tively at her or theircreſpeRive age or ages of 
W twenty-one years, or marriage or marriages, 
whether ſhall firſt happen, for her or their re- 
| R 2 ſpective 
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and in remainder the one after the other, as 
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ſpective portions; and if any ſuch daughter 
' age 
in ſuch caſe the ſurvivor or ſurvivors of the 
ing; and if all of them ſhall happen to c 
ages, marriage or marriages, then and in ſu 


| Caſe ſuch 1000 J. or any part thereof, ſh: 
not be raiſed (if not raiſed _before) but 


miſſes ſhall then, as herein is afcer-mentione( 


term of ninety- nine years ſhall, as to allothgÞ 


premiſſes, with their and every of their ap 
purtenances, to the ſaid E. F. and G. H. ant 
their heirs, for and during the life of my ſai 
ſon. F. if he ſhall then have attained the ag 


the contingent remainders in this my will afte 
limited, ſo that the ſame be not deſtroyed 
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daughters ſhall happen ro die (being moſſes a! 
than one) before ſuch her or their. reſpecti 
or ages, marriage or marriages, then at 


ſhall have her ſhare or ſhares thereof fo d 


before ſuch 'her or. their reſpective age 


raiſed, ſhall go and be paid and payable un 
him, to whom the freehold of and in the pr 


be in truſt for; and in caſe my ſecond ſon ies 
ſhall leave no ſon or daughter at the time Mer. 
his death (born or unborn): of his body, or N ſo 
he ſhall have left a daughter, or daughterng 
and the ſaid 1000 J. ſhall in any ways as aforgy of 


| ſaid be raiſed paid and ſatisſied, then and i bis 


ſuch caſe my will and meaning is, the fahle 
intents and purpoſes, be void and of n 
effect. And then I do give and deviſe t 
ſaid and all and every other t 


of twenty - one years, to the intent to ſuppo 


but in truſt, nevertheleſs, to permit and ſ 
fer him my ſaid ſon 7. to receive the _ ber 
| — Hh iſſueſ 
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mas and profits thereof to and for his on 
ecti, during his natural life; and from and 
en aer his deceaſe, thep I deviſe the ſaſd manor, 
the to the firſt ſon of the body of my ſaid 
ſo oÞ 7. lawfully iſſuing, whether then born or 


oe n firſt fon lawfully iſſuing; and for de- 
n ſul of ſuch iſſue, then hkewiſe to the ſe- 
, ſhed, third and every other ſon of my ſaid 
but Wi 7. ſucceſſively, and in remainder the one 


er the other, as they ſhall be in ſeniority 
age and priority of birth, and the ſeveral 
zoned reſpective heirs- male of the body and 
dies of evevy ſuch ſecond, third and every 
ter Jon and ſons: (the eldeſt of ſuch fon 
d ſons; and the heirs-male of his body, 
hrerffing always preferred and to take before 
of ghe younger ſons. and the heirs-male 
n body). And in caſe of all ſuch iſſue- 


othe de a daughter or daughters at his death 
Ff nn or unborn) my will is, and 1 do hereby 
iſe the ſaid manor, Sc. to the ſaid E. F. 
. H. and their executors and aſſigns, 
and during the term of ninety- nine years 


for any manner of waſte, and with full 


e ag free liberty of and for doing and ſuf- 


bg of any waſte z in truſt for the levy- 


afteſſg and TaiGpg, by or by the way or means 


making any one or more leaſe or leaſes, 
gage or mortgages, ſale or fales, or 
rentsFcr diſpoſal of all, every or any of the ſaid 
miſſes; or any part or parts thereof, or of 

| | R 3 the 


born, and to the heirs-male of the body of 


le failing, and that my faid fon T, ſhall | 


ice next enſuing, without impeachment of 
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the rents, iſſues or profits thereof, or of 
any part or parts thereof, or by all or any 
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ſuch way, Ways or means whatſoever,. of 
the ſum of 1000 l., of lawful money of Great 
Britain, for ſuch daughter or daughters, to 
be equally divided between them (if more 
than one) payable to her or them reſpective- 
ly at her or their reſpective age or ages of 
twenty-one years, or marriage or marriages, 


Whether ſhall firſt happen, for her or their 


reſpective* portion or portions; and if any 
ſuch daughter or daughters ſhall happen to 
die (being more than one) before ſuch her or 
their reſpective time or times for being paid, 
then and in ſuch caſe the ſurvivor or Keri 
vors of them ſhall have all her or their ſhare 
or ſhares thereof ſo dying; and if all of them 


hall happen to die before ſuch her or their 


reſpective age or ages, marriage or mar- 
riages, then and in ſuch caſe ſuch 1000 l. or 
any part thereof, ſhall not be raifed (if not 

raiſed before) but if raiſed, ſhall go and be 
paid and payable to him to whom the free- 
hold of and in the ,premiſles: ſhall then, as 
herein is after mentioned, be in truſt for; 
and in caſe my {aid ſon 7. ſhall leave no ſon 


or daughter at the time of his death (born 


or unborn of his body) or if he ſhall have 
left a daughter or daughters, and the ſaid 


1000 l. ſhall in any wiſe as aforeſaid be raiſed, 


paid or ſatisfied, then and in ſuch caſe my 


will and meaning is, that the ſaid term of 


ninety=nine years ſhall, as to all other intents 
and 'purpoſes, be void and of none effect: 
| S e e "cat provided 


4 | 3 | i 
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it it- ſnall and may be lawful to and for 
ery ſuch of my ſaid ſons, to whom the 
uſt of the freehold of the ſaid premiſſes 


ny writing or writings indented, to be 


umber ot years not exceeding twenty-one 
ears, to comtmence in poſſeſſion, and not in 
verſian, reſerving upon every ſuch Teaſe 


pectively, the beſt improved yearly rent 


wyement made thereof) without any fine, 
t anyrthing to bare the rent, and fo as ſuch 
aſe or leaſes be not made diſpuniſhable of 


for waſte, 


Sc. aforeſaid, ſhall and may aſſure, limit 
d appoint, by any deed in writing under 
s hand and ſeal, ſuch” part or parcel of 
e ſaid manor of, c. and other the pre- 
dies, as he ſhall think fit, unto or for a 
inture for a wife for and during her natural 


Main their reſpective ages of nine years, the 


rovidedr;alſo; and my. will and meaning * 


Wall came (whilſt in his actual poſſeſſion) by 


im ſubſcribed and ſealed in the preſence of 
o or more ecredible witneſſes, to deviſe or 
ſe all or any part of the ſaid manor, Fc. 
any perſon or perſons for any term or 


leaſes, during the continuance of them 


tat can be got for the ſame (after the im- 


And my will and meaning further is, that 
ey or any ſuch of my ſaid ſons as ſhall be 
che actual enjoyment of the ſaid manor 


Fe. tem, I give and bequeath to fuch and 
ery of my fave young ſons R. W. T. C. 
dF, ſeverally, until they reſpectively ſhall . 


um of 60 J. per annum of lawful money of 
r R 4 __ Graat 
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* Great Britain, asd from thenceforth until 
they ſhall have reſpectively attained their re- 
ſpective ages of ſixteen years, the ſum of 
1001 per annum of like lawful money 3 and 
from thencgforth until they ſhall have reſpec- 
tively attained their reſpective ages of eigh- 
teen years, che ſum of 150 l. p aj of 
like lawful money; and from thenceforth 
until they ſhall reſpectively have attained their- 
reſpective ages of twenty-one years, the 
ſum of 200 /. per annum of like Jawful mo- 
ney; the ſame to be paid to every òf them 
reſpectively from time to time by my exe- 
cutors herein after- named, out of my real 
and perſonal eſtate, by equal quarterly pay- 
ments on, the four moſt uſnal feaſt-days, 
commonly called Ladysday, Midſummer-day, 
Micbaelmas- day and Cbriſimas- day, in and for 
the reſpective times being; the firſt pay- 
meat. thereof to commence and be made at 
and upon ſuch of the. ſaid feaſt:days as ſhall 
happen next after my deceaſe Item, I give 
Eo and deviſe to F. my wife, M B. Z. C. ane 
. H. IL. and to their heirs, all that manor of ⁵ ³⁵ 
EK. or by whatſoever name the ſame is called, 
| + with its rights, members and appurtenan- 
"IJ cebsz; and allo all other my. meſſuages, lands, 
tdttenements and hereditaments whatſoever, 
wwoith the appurtenances, in the county of E. 
upon truſt and confidence, and to the in- 
tent and purpoſe, that they the; ſurvivor or 
ſurvivors of them, or the heirs of ſuch 
= - ; _ ſurvivor, do and ſhall with all convenient 
* | ſpeed, after my. fon V. ſhall attain the "oe 


r 1 


* 


8 


* 
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of twenty*one years, Ar to ſuch WY "3 or 
perſons as they my ſaid truſtees, or the ſur- 
vivor or ſurvivors of them, or 'the heirs of 
ſuch ſurvivor, ſhall think fit; and all my 

ſaid mandt of R. in the ſaid county af 2 
and alſo all other my meſſuages, lands, te- 


nements and hereditaments whatſoever in the 


ſaid ccunty of E. or any of them, or any 


part or ports thereof, ih their appurte- 
| nances, and as-ſoon after as conveniently they 


can lay out and diſpoſe of the money thereby 
ariſing, in and about the purchaſing of one 
or more annuity or annuities, rent or rents, 
or other yearly profits, for..my ſaid four 
youngeſt” ſons V. T. C. and J. or ſuch of 
— as ſhall be then living, in equal pro- 
portion (if more than one) for their reſpec- 
tive life or lives, and in the mean while to 


allow him or them the rents, iſſues and other 


profits (if any) as . of ſuch manor, meſ- 
ſuages, lands, 


as I have in the name of C, P. and M. G. 


ments and heredita- 
ments, as alſo of foch, money; and where 


-v 
ww: + 


both of L. (#hich. faid A. C. is not dead) 


and alſo in the name of R. H. of L. ob- 
tained a grant under the great ſeal of Eng- 


land, after the death, ſurrender or forfei- 


ture of J. S. of the office of ſurveyor of 
the petty” cuſtoms and ſubſidies in the port 


of L. with all the fee and profits to the 


ſame belonging, for and during the natural 
lives of my ſons R. and W. and the life 
of the longer liver of them, or to ſuch like 
effect, as by ſuch grant, relation being 

N thereunto 


* 8 


* 
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whereas I have granted Unto 1 7, out of 
- + ſaid office when it fall happen to come to. 
| — 3 9. 444 PR 
me, the" yearly ſum of 150 “7, per ann to be, 
paid to Her the faid K. T. gut of 


fall accotding to my ſaid grant made thereof _.. 
to her; and alſo J give and deviſe all the 


. ; s.tuſts, benefits and other profits ari ug of e 
ana from the ſame, to my ſaid four, yqunger 


ſons. V C. and J. or to ſüch of them as 


* 4, ſhall bet Hving at my deceaſe or commence- 


* 


thereunto had, may more fully appear; . 
- * 


* enk Webs 1 
» of the mid office, when it ſhall | appen. to 


WY * 


„ment of che ſaid grant, for all the term, e 


eſtate _— e 1 my ſaid tru- 
ages have and dught to have therein, equally. 
. Der rn and in caſe any one * 
of my aid four 'youngeſt ſons ſhall happen 
to die during the continuance of ſuch term 
or eſtate in Ute ſaid. office, that then the 
„whole profits ariſing by or from ſuch office 
ee 6 and be e ed 
* the ſuryivors of my aid four youngeſt, ſons; 
* und in gaſe three of my ur 


- BK 


2 


iich term and intereſt, then 1 ill and 
. vile that the furvivor of them hal) thence- : 
= * , forth have and enjoy the whole profits. thereof 
. "to his own uſe. And whereas I amyintereſted 
in a long term of years yet to come, of and 
YR in ſeveral annual payments, , payable out of 
198% the revenue of exciſe, amounting in the 


* 


<4 


and whereas by and by means of a, certain 


J F ö © 4 - the 
| . + * . f \ | 
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und | my tai four youngeſt. 
n nal die during the continpagce, ,of pe: | 
ge, 


whole to 300 l. per annum, or thęreabquts ;, 


j 
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the day f "laſt paſt before the 
date hereof, and made or mentioned to be 
made between J. T. of, &c. in the county of 
M. of the. firſt part, myſelf and F. my wife 
of the ſecond part, and E. B. of, Cc in the 
county of G. is ſettled for (amongſt other 
things) ſuch of my younger ſons KR. V. T. 
C. and J. as-ſhall attain his or their reſpec- 
tive age or ages of twenty-one years, as by 
the ſaid indenture, relation being thereunto 
had, may appear; my will and meaning is, 
that the ſaid 300 J. per annum ſhall be paid 
in equal portions to {ſuch of my ſaid younger 
ſons R. W. T. C. and F. as ſhall have attained 
the age of twenty-one years, and ſhall not 
enjoy the ſaid eſtate of F. and elſewhere in 
the ſaid county of G. but if none of my ſaid 
younger ſons ſhall enjoy the ſaid eſtate of F. 
and elſewhere in the ſaid county of G. and 
ſhall not have attained that age, then ſuch 
ſon under that age ſhall not have his ſhare 
and proportions thereof until he hath attained 
that age; and that when ſuch of my ſaid. 
younger ſons ſhall have attained the ſaid age 
of twenty-one years, and ſhall not enjoy the 
{aid eſtate, and all other my ſaid younger 
ſons who ſhall attain the ſaid age of twen- 
ty-one years, and ſhall not enjoy the ſaid 
eſtate, ſhall, upon his attaining the ſaid age 
of twenty-one years, have his proportionable 
ſhare of the ſaid 300 J. per annum; and alſo 
thrt when any of my ſaid younger ſons ſhall 
die under the ſaid age, or ſhall enjoy the 
ſaid eftate, then my will and meaning is, 


that 
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that his part ſo dying or enjoying che aid 
eſtate, ſhall go to and be equally divided 


amongſt the ſurvivors of my ſaid. younger if 


ſons, who ſhall have attained the faid age 


of twenty-one years, and ſhall not enjoy the 
ſaid eſtate, or if not then at that age, then 
* when each of them reſpectively ſhall attain 
the ſaid age; the ſame to be paid to him 
or them in equal proportion. And my will 
and meaning is, that after the death of the 
ſurvivor of my younger ſons, I do give and 
bequeath the ſaid annual payment of 312 /. 
for all the term and terms, time and times 
therein .t6 come, to ſuch perſon who ſhall 
be then my heir at law. em, I give and 
bequeath to my daughter M.-600/. to be 
paid her by my executors herein after na- 
med, at her day of marriage; and I do 
hereby will, order and direct my ſaid exe- 
cutors in the mean time to allow and pay her 


yearly for her maintenance and education, 
until ſhe ſhall attain the age of ten years, 
40 l. of lawful money of Great Britain, and 


from thenceforth until, Sc. the ſame and 
ſuch other yearly ſums aforeſaid (pay able to 
her) to be paid at ſuch four moſt uſual feaſt- 


days aforeſaid in the year, calletl, Cc. by equal 


's 


A 


* 


. 


portionꝭ, in and for the reſpective times being, 
whereof the firſt payment to begin and be 
made upon the firſt of the ſaid quarter - days 
which ſhall happen after my deceaſe. | 
Item, I give and deviſe to F. B. gentle- 
man, for his life, one annuity or yearly rent 
of 501. per annum, to be iſſuing and payable 
. | as 


to be paid (being lawfully demanded) l 
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as well out of my manor of A. in the pariſh' 


of B. in the county of C. as alſo out of the 
eſtate which I lately purchaſed of K. P. and 
his mother, or one ot them, ſituate, lying and 
being in the pariſh of R. S. and V. ſome or 
one of them, in the county of C? or out of 


either of them, or any part or parts of them, 
or either of them, the fame to be paid by 


two balf-yearly payments; the firſt of the 


ſaid payments to begin at which of the feaſt- 
days of St. Michael the Archangel and the 


— of the bleſſed Virgin Mar, ſhall 


happen next after my deceaſe; and tha? hen 


and as often as the ſame, or any part thereof, 
ſhall be behind and unpaid for the ſpace of 
twenty days next after any of the aid feaſt- 
days on which the ſame ought as. * 

at 
then 47 ſo often, and at any time or times 
then aſter,” it ſhall and may be lawful to and 
for the. ſaid F. B. into or upon the ſaid manor, 


meſſuages, lands, tenements, hereditaments 


and premiſſes chargeable therewith, or any or 
either of them, or any part or parts thereof, 


to enter and diſtrain, and ſuch diſtreſs and 


diſtreſſes to detain, keep and diſpoſe of as 


he » ſhall think fir, until he ſhall be "Folly ſatiſ- 
fied and paid all ſuch arreatages, with the 


coſts and charges in and about the making, 


. keeping and diſpoſing thereof. 

| And further,” in caſe the huſbands of my 

- ſaid daughters, or either of them, or any 
Kent 0 or perſons to whom any legacy or 


nefit out of; from or by reaſon of this my 


; £28” will, 
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will, all commence any ſuit or ſuits in any 
court of law or equity, or other court whatio- 
ever, or by any ways or means ſue ar diſturb, 
or cauſe to be ſued or diſturbed, my executors 
or truſtees herein named, or any other perſon 
or perſons whatſoever to whom any ching is 
«by me given in this my will, from the recei- 


| ving, quiet enjoying, and poſſeſſing of what is 


{, as 
. 


by me herein given as aforeſaid, and in ſuch 


manner as is therein mentioned; then my will 


and meaning is, that all and every the lega- 
cies herein by me given to the wife and child 
and children of ſuch huſband, either or any 
of them, and alſo to any other perſon or per- 
ſons whatſoever, or any of their truſtees, who 


5 ſhall ſo ſue and diſturb my ſaid executors in 


hag 


* 


— 


* 
» 


TO 


the due execution of this my will, ſball ceaſe, 
determine and be utterly void ; and that then 
and from thenceforth I do give and bequeath 
all and every the legacy and legacies which I 
had in this my will given to ſuch perſon or 
perſons, or in truſt for ſueh perſon or perſons, 
unto my ſaid grandſon A. B. his executors 
or adminiſtrators. 

Alſo 1 will and ordaiy,.! that the' exdcutor 


i of this my laſt will and teſtament, or his 


executors or adminiſtrators, fot and towards 
the performance of my ſaid teſtament, ſhall 


with all convenient ſpeed after iny deceaſe, 


bargain, fell and alien in fee · ſimple all thoſe 
lands, Sc. for the doing, executing. and 
- perfect finiſhing whereof; Ido by theſe pre- 
ſents give, grant, will and transfer to my ſaid 
| Executor, and to his executors and admini- 

| ſtrators, 
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ſtrators, full power and authority to grant, 
alien, bargain, ſell, convey and affure all, &c. 
to any perſon or perſons, and their heirs for 
ever in fee-ſimple, by all and every 7 ſuch law- 
ful ways and means in the law, as to my ſaid 
executor, or to his executors or adminiſtra- 
tors, Sc. or to his or their counſel learned in 
the law ſhall ſeem fir or neceſſary, 

And all the reſt, reſidue and remainder 


of my goods and effects whatſoever | give, 
deviſe and bequeath the ſame unto 


and I hereby nominate and appoint 
- executors of this my laſt will and 


teſtament ; hereby revoking all former will 
and wills by me heretofore made. In wit- 


neſs whereof I have hereunto ſet my hand 
and ſeal this day of 


A. B. 

* ſealed, publiſhed and de- 

clared by the above-named / 

as and for his laſt will and teſta- 
ment, in the preſence of us who 

have hereunto ſubſcribed our 

names as witneſſes thereto, in the 

preſence of the ſaid teſtator, and 

in the preſence of each other. 


C. D. 
E, F. 
G. H. 
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& 
Abeyante. 
HERE the freehold cannot be put 
W in abeyance, Page 13, 14 
Acquiſition. 


An acquiſition of lands ſubſequent to a will 
not deviſeable thereby, and why, 

See the caſes of Bunker verſus Cook, (page 

126.) and Arthur and Bockenham, (ag 


138.) 
Ats of Parliament. 


General Rules for expounding them, 139 
Wliat is a reaſonable conſtruction of the 32 
H. 8. of wills, ib. 


Adminiſtratozs. Sce Executoꝛs. 
| S Altena. 


KD py 


The TABLE 
Alienations. 


The difference between an alienation and 4 
deviſe, Page 2 


Clergymen, See ON and Crs, 
Contingent Remainders. See Execu- 
tozp Deviſles and Remainders. 


Coppholds. 
H Y copyholds are not within the Sta- 
tute 32 H. 8. of wills. 6 
- Cuſtoms. 

All cuſtoms are founded on uſage, and may 
not be extended beyond it, 153 
D 

{> WY Deviſes. 
1. HO may deviſe land, and to 
| whom | A may be deviſed, &c. 
: | 10 
2. What words paſs a fee in a will, 19 
3. What words paſs an eſtate- tall, or for 
life, 32 
4. Of executory -Deviſes, contingent Re- 
mainders and croſs remainders, 50 
5. Of terms for yard, and uncertain in- 
tereſts, 71 
6. Of deviſes by implication, 75 


7. What circumſtances are neceſſary for 
perfecting wills by the ſtatutes 32 H. 8. 

and 29 C. 2. | 84 
| 8. Ot 


The TABLE 


8. Of revocations, Page 98 

9. Of void deviſes, 112 
Why feudal tenures were not originally de- 
viſeable, 4 
Why copyholds are not within the ſtatute of 
32 H. 8. of wills, 6 


How uſes came to be deviſeable by will, 7 
| What deviſe is good within the ſtatute of 


charttable uſes, 10 
Where. a deviſe is good on a truſt to repair 
Highways, Ce. 13 
A wife may be a deviſee (not a grantee) of 

her huſband, and why, | 13 
The law relating to a deviſe to an infant in 

ventre ſa mere, + "33, 14 


The intent of the deviſor (if apparent) will 
ſupply the want of proper words in a de- 


viſe, 19, 32 
But a deviſe cannot dire& an inheritance ro 
deſcend contra the rules of law, 22 


The words eftate at, or in ſuch a place may 
carry a fee, 30 


Executow Deviſes, Contingent Re- 
mainders and Croſs Remainders. 


What is an executory deviſe, and how crea- 
ted, | 50 
How they came to be allowed and eſtabliſhed 
in the courts of law, 51 
When the judges firſt allowed of executory 
remainders of terms of years, 1 31 
An executory deviſe need not veſt as a re- 
mainder muſt, eo inſtante that the particu- 

lar eſtate determines, Cc. 61 
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The T AB L E. 
In what caſe a will ſhall not operate by way 


of executory devile, Page 62 
In executory deviſes there can be no limita- 
tion over, 63 


An executory deviſe muſt ariſe within a rea- 
ſonable time, and what is a reaſonable 


time, 64 
Executory deviſes favoured at law and in 
equity, 69 
A contingent deviſe of a perſonal eſtate is an 
intereſt veſted, 70 


Of deviſes by limitations. 


The reaſons why the judges have admitted 
eſtates by implication, tho* to the diſinhe- 
ritance of the heir at law, 8 75 

Where an eſtate is created by implication, it 
muſt be a neceſſary implication, 88 

An implication to diſinherit an heir, muſt be 
a neceſſary implication, 82 

Where an intail is granted by implication, 
it is even in favour of an heir at law, and 
why, 81 
f Revocations of Deviſes. 
Words in the future tenſe are not ſufficient to 


revoke a will, 100 
A revocation muſt be in writing, operating 
as a will, 105, 106 


A ſubſequent deviſe to a perſon incapable of 
taking is a revocation of a precedent deviſe 
to a perſon capable, - 107 

Lunacy is not a revocation, 107 

The ſtatute of frauds has not taken away 
revocations of wills by acts in law; ſee an 

example of this, 108 

2 Lands 


The TABLE. 


Lands deviſed to one in fee, and afterwards 
mortgaged to the ſame perſon, is a revo- 
cation, Page 110, 111 


Of void deviſes. 


Deviſes are void, and are to be rejected, 
where the words of the will are ſo general 
and uncertain, that the teſtator's meaning 
cannot be collected from them, 115 

So where there are two or more deviſees in the 
will, and the words are ſo uncertain, that 
one may come under the deſcription as well 
as the other, there the deviſe ſhall- be reject- 
ed as too uncertain aud void, 115, Ec. 


See the caſe of Bunker and Cook, 126 
And alſo the caſe of Aribur and Bokenbam, 138 
Of deviſes to papiſts. 158, 159 
F 
Fee⸗ſimple. See De blſes. 
Feuds. 
HEI R original, 
Not at firſt deviſeable, and why, 1 
The ſervices and duties, 5 
Feudal ſervices were of both publick and pri- 
vate benefit, 6 
Feuds not transferrable without the lord's 
aſſent, and why, 6 
Pares comitatus to atteſt transferring, 6 
H 
Heir, 


N heir is not to be diſinherited without 
expreſs words, or a neceſſary en, 


76 
Vide Deviles, | 


* 
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Implication. 


O F deviſes by implication, Page 7; 


L 


| . Livery of Seiſin. 
W H V neceflary in transferring . 6 


N 


Poꝛt main. 


165 25 firſt invented by the clergy to 
evade the ſtatute of mortmain, 6 


P 
Pꝛoperty. 


H E introduction of the ciel law di- 
ſtinction inter a uſe and a property, 6 


Publication and Republication, Sec 
Piezo: of new acquired Lands. Sc: 
. Executozy Deviles. 


R 


N Belle. See Wardthip. 
Remainvers e and Contingent Remain: 
hk See Exerutory Devilſes. 

„ See Deviles. 
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Socage. 


HE clauſes in 32 H. 8. relating to ſo- 
cage tenures conſidered, Page 8, 10 
Why copyholds are not within that ſtatute, 


1 

The ſtatute of mortmain a reſtraint on the 
clergy, , 6 
How the ſame was by them evaded, 6 


Their craft therein, and a remedy in vain 
endeavoured by ſtat H. 7. 


7 
But effected by the ſtat. 32 & 34 H. 8. 7 
Both theſe ſtatutes relate to feudal tenures, 7 


The occaſion of making 32 H. 8. 7 
That ſtatute conſidered, '$ - 
1 


Tail. Vide Deviſe, 
Terms of Pears. 


FN F terms of years, and uncertain inte- 


reſts deviſed, "BY 
V 0 l 
Uſes, 
HEIR origin, 72 * 6 
Of the civil law diſtinction inter the 


uſe and the property,  _ 
* But 


The T A B L E. 
But the diſtinction ſupra became merged by 


27 H. 8. Page 7 
And occaſioned the ſtat. 32 H. 8. Sc. 8 
How uſes in lands became deviſeable, 7 

W 


Mardchip, &c. 


. ARD SHIP, marriage, relief, c. 
b Duties of feudal tenures, 5 


Cails, See E * Executow Devt- 
es, | 


Will, an ancient conveyance, allowed by the 
civil law, to whom, and why, 10 
The word beir in a will is nomen operativum, 
and to be taken in its fulleſt extent, 20 
Favourable diſtinctions have been always ad- 
mitted to ſupply the meaning in laſt wills, 
61 
What circumſtances are neceſſary in making 
wills by on ſtat. 32 K. 8. and 29 Car. 2. 


| *+ 
of. revocations, *e:.1 4/391 
Of void (wills or) deviſes, 112 
Precedents | 165 


